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SUPERIOR COURT OF THE STATE OF WASHINGTON 

FOR KING COUNTY 

ELEPHANT JUSTICE PROJECT 

Plaintiff, 

v. 

WOODLAND PARK ZOOLOGICAL 
SOCIETY AND THE CITY OF SEATTLE 

Defendants. 

No. 

VERIFIED COMPLAINT 

Plaintiff, Elephant Justice Project (“EJP”) by and through its attorneys of record, hereby files 

this Complaint, making the allegations herein upon personal knowledge as to themselves and their 

own acts, and upon information and belief based on investigation of counsel as to all other matters, as 

set forth herein.  

I.  INTRODUCTION 

This case involves a dispute over whether the Woodland Park Zoological Society (“Zoo 

Society” or “WPZS”) has authority to unilaterally dispose of the Woodland Park Zoo’s two Asian 

elephants, Chai and Bamboo, the legality of the contract under which the Zoo Society asserts the 

authority to transfer the elephants, and the City of Seattle’s ownership and control over the elephants. 
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As this case is filed, the Zoo Society is poised to exercise authority it does not possess to 

transfer Chai and Bamboo to the Oklahoma City Zoo, Such transfer may occur any day absent 

judicial intervention.  This will be the final move of Chai and Bamboo’s life.  Long-haul 

transportation of elephants is extremely dangerous, and sometimes fatal.  If the elephants survive the 

transfer to the Oklahoma City Zoo, they will not be fit for another such move given their health and 

age.  They will live out their lives in the Oklahoma City Zoo, where they will suffer from inadequate 

space, inappropriate climate, and circus-like treatment.    

The Zoo Society’s unilateral decision to transfer Chai and Bamboo to the Oklahoma City Zoo 

conflicts with the policy and desires of the City of Seattle Mayor, a majority of the City of Seattle 

City Council, and an overwhelming majority of Seattleites – who all believe that the elephants should 

be retired to a sanctuary.   

Both the Society and the City claim that the Zoo has the unilateral right to decide on the fate 

of the elephants based upon a 2002 agreement between the City of Seattle and the Society which 

purportedly transferred ownership of the elephants and all other Woodland Park Zoo animals to the 

Society (“Zoo Agreement” or “Management Agreement”).  See Exhibit A.   

The Zoo Society described its authority in prior pleadings to this Court in a previous action, 

claiming “The City and WPZS are authorized to enter into the Management Agreement pursuant to 

state law.  See Ch. 35.64. RCW.  The Management Agreement also transferred ownership of the 

animals at the Zoo from the City to WPZS:  All Zoo animals currently owned by the City and all 

rights to animals acquired during the term of the Agreement (collectively, the ‘Zoo Animals’), shall 
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be the sole property of WPZS. Management Agreement at § 15.1.”1 (emphasis in original). Exhibit 

B. 

The Zoo Society and City are both wrong about who owns the elephants and who has 

authority to decide their final fates.  

The 2002 agreement, which vests ownership and control over the elephants to the Society, is 

illegal, void and unconstitutional.  State law granted the City the authority to transfer “management 

and operation” of the Zoo to the Society.  RCW 35.64.010.  Exhibit C.  It did not authorize the City 

to relinquish the City’s ownership over the Zoo’s property to a private entity.  Article VIII, Section 7 

of the State Constitution similarly prohibits the gift of such public property to a private entity.   

The Agreement transferring the ownership of all of the Zoo’s property to the Society is ultra 

vires, void, and constituted an unconstitutional gift of public property.  Lacking a severability clause, 

the entire Agreement must fall.    

This lawsuit is brought to establish that the City owns and controls the final destiny of these 

elephants.  

II. JURISDICTION AND VENUE

1. This Court has jurisdiction over this matter pursuant to RCW 2.08.010, RCW

7.40.010, and RCW 7.24.010. 

2. Venue is proper in King County pursuant to RCW 4.12.010.

3. On March 3 and 4, 2015, Plaintiff requested that the Seattle City Attorney, Peter S.

Holmes and Attorney General Bob Ferguson take action on Plaintiff’s claims, but to date they have 

taken no action. 

1 WPZS Motion to Intervene, p. 2-3, Sebek v. Seattle, King County Cause No. 10-2-23013-1 Sea. 
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III. PARTIES

4. Plaintiff Elephant Justice Project is a Washington state non-profit corporation.

5. Defendant Woodland Park Zoological Society is a Washington state non-profit

corporation.  

6. Defendant City of Seattle is a charter city organized and operating under the laws of

the State of Washington.  The City owns public zoological gardens, commonly known as the 

Woodland Park Zoo, located in the northwest portion of the City.   

IV. FACTUAL STATEMENT

A. The Zoo Elephants.  

7. Bamboo and Chai are Asian elephants currently housed at the Woodland Park Zoo.

8. Bamboo is an 8,800 pound, forty-three-year-old female Asian elephant.  She was born

free in the jungles of Thailand, but was captured as an infant and has lived in captivity at the Zoo 

since 1968.   

9. Chai is an 8,550 pound, thirty-one-year-old Asian elephant.  Chai was born in the wild

in Thailand, but was captured and brought to the Zoo.  She is known for her alert intelligence.2  

B. The Zoo Society intends to imminently transfer the Zoo’s elephants to the Oklahoma 
City Zoo.   

10. The Zoo Society has publicly stated that it will transfer Chai and Bamboo to the

Oklahoma City Zoo as soon possible.  It has stated that the move could happen in mid-March. 

2 Three other elephants are relevant to this action.  The third living elephant, Sri, a female Asian 
elephant, was born in 1980 and captured in the wild.  Sri is currently on loan to the St. Louis Zoo for 
its breeding program.  The other two elephants died at the Woodland Park Zoo.  Chai’s daughter 
Hansa, was found dead in the Zoo’s elephant barn at the age of six years old.  Just last year, Watoto, 
the Zoo’s African elephant, was euthanized by the Zoo Society after she spent four hours down after 
being unable to lift herself and the Zoo Society was unable to assist due to lack of adequate 
equipment.   
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11. The Zoo Society has been training Chai and Bamboo to enter the crates that will be

used to transport them to the Oklahoma City Zoo.  Members of the public have observed Chai and 

Bamboo entering their transportation crates, and therefore the elephants could be shipped any day.  

12. The Mayor of the City of Seattle and a majority of the Seattle City Council have stated

that they want Chai and Bamboo to be retired to an elephant sanctuary that would provide more room 

to roam and a more hospitable climate.  The overwhelming public opinion of Seattleites support 

sending these elephants to a sanctuary.  There are two sanctuaries where the elephants could be 

retired, and one has offered to accept Chai and Bamboo.  A private donor has agreed to donate the 

transportation costs.   

13. The Zoo Society has unilaterally decided to send Chai and Bamboo to the Oklahoma

City Zoo despite the contrary wishes of the Seattle Mayor, the City Council’s majority, and majority 

public opinion.  

14. The Oklahoma City Zoo is not a suitable destination for the elephants under the

criteria set forth by the Mayor and City Council majority.  It does not provide more room for the 

elephants and its climate is even more extreme than Seattle’s.  The existence of tuberculosis in the 

Oklahoma City Zoo elephants provides greater risk to Seattle’s elephants given the small size of the 

elephant facility there.  

C. The imminent transportation of the elephants to the Oklahoma City Zoo poses great 
risks to the elephants and realistically will foreclose their ability to ever go to a 
sanctuary.   

15. These elephants will likely only be able to be moved once more in their lifetimes.  If

the Zoo Society transfers the elephants to the Oklahoma City Zoo, it will for all intents and purposes 

foreclose their opportunity to ever be retired to a sanctuary in accordance with the desires of the 

public and Seattle’s elected officials.  

16. Long-haul transportation of elephants puts their lives at risk.  Two elephants have

recently died during the type of transit planned for Chai and Bamboo.  
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17. The risk to the elephants is heightened because the Zoo Society seeks to transport the

elephants during the winter.  The elephants will travel over 40 hours at highway speeds in an 

uninsulated metal crate.  They will have to go over two mountain passes and through unpredictable 

weather.  Nor has the Zoo Society provided the elephants with sufficient training to maximize their 

chance of surviving the trip.   

18. If the elephants survive the transit, they will in all likelihood never travel again given

the risks of such transportation and their health and ages.  Thus, the relocation of Chai and Bamboo 

likely constitutes a final disposition of these elephants and the final relinquishment of the elephants. 

19. The Zoo Society has sped up its plans to relocate the elephants to a zoo in an effort to

deprive this court of jurisdiction over the elephants (the res) and to undermine the ability of the Court 

to provide realistic relief if Plaintiff succeeds in this action.  

D. The City and the Zoo Society both claim that the Zoo Society owns the elephants and 
has the right to right to unilaterally dispose of them under the 2002 Zoo Agreement. 

20. The Zoo Society claims ownership of the elephants and the right to unilaterally

dispose of them under the Woodland Park Zoo Operations and Management Agreement (the “Zoo 

Agreement”), executed in 2002.   

21. City elected officials have claimed that they have no role in the decision to transfer the

elephants and that the Zoo Society has the right to make this decision unilaterally under the Zoo 

Agreement.  The Mayor publicly stated that he is disappointed by the Zoo Society’s stated intent to 

transfer the elephants to another zoo but that he is powerless under the Zoo Agreement.  

E. The Zoo Agreement is void because it conflicts with State Law and constitutes an 
unconstitutional gift of public property.  

22. Prior to 2000, the City of Seattle lacked authority to enter into an agreement with a

non-profit corporation to operate the Woodland Park Zoo.  The City of Seattle sought legislation 

enabling it to do so.    
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23. In 2000, the Legislature enacted RCW 35.64.010, which authorized the City to enter

into agreement with a non-profit corporations to manage and operate its zoo. The Final Bill Report 

for ESB 6858 stated “Over the past few years, the City of Seattle has explored various options 

concerning the funding, operations and management of its zoo and aquarium.”  The Bill Report stated 

that the bill would allow certain cities (Seattle and Spokane) to “contract with one or more nonprofit 

corporations or other public organizations for the overall management and operation of the zoo 

and/or aquarium.”  Exhibit D.  
24. In passing RCW 35.64.010, the Legislature clearly authorized the City to transfer only

the “management and operations” of the zoo.  The Legislature did not authorize the City to gift zoo 

animals or other property to the non-profit corporation.  Nor did it authorize the City to grant the non-

profit the unilateral authority to dispose of valuable zoo animals.   

25. However, through the Zoo Agreement, the City of Seattle purported to transfer

ownership over Zoo’s property, including the elephants and other zoo animals, to the Zoo Society.  

Zoo Agreement § 15.1 (“ All Zoo animals currently owned by the City … shall be the sole property 

of WPZS.”); § 3.3.1 (“the City agrees to transfer, at no cost to WPZS, existing personal property … 

necessary to the operation and maintenance of the Zoo.”)  See Sebek v. City of Seattle, 172 Wn.App. 

273, 275 (2012) (“Under the Agreement, the City owns the land on which the Zoo operates, while the 

Zoo Society owns and cares for the animals exhibited there.”)3  

26. The Zoo Agreement provided no consideration to the City for gifting the zoo animals

and other property to the Zoo Society. Instead, it required the City to provide the Zoo Society with 

annual operations payments, routine maintenance payments, and other financing.  Zoo Agreement §§ 

3 See Sebek v. Seattle, Combined Opening Brief of Respondents City of Seattle and Intervenor 
Woodland Park Zoological Society, p. 4 (“Under the Management Agreement, the City owns the land 
on which the Zoo operates, while Woodland Park owns and cares for the animals exhibited at the 
Zoo.”)  
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5.2, 5.3, 6, 7, 8.2.  Funds derived from taxes and fees levied by the City on residents and non-

residents are used to support the Zoo.   

27. Consistent with the purported transfer of ownership, the Zoo Agreement purports to

grant the Zoo Society the right to sell or otherwise dispose of the elephants and other zoo animals “in 

strict accordance with (a) all applicable federal, state or local laws, regulations and policies, … and 

(c) existing and any adopted acquisition and disposition policies approved by the City.”  

28. Conflicting with the Zoo Agreement is Seattle Municipal Code 20.60.108, which

provides that “The Director [of the Seattle Department of Parks and Recreation] shall effect 

acquisition or disposal by sale, purchase, trade, exchange, or loan, of all zoo animals and other zoo 

specimens …  .”  

29. The Zoo Agreement contains no severability clause.

F. The Elephant Justice Project has standing because its members are taxpayers and will 
be injured by the City’s unlawful transfer of ownership and control over the Elephants 
to the Zoo Society and the Zoo Society’s unauthorized transfer of the Elephants.  

30. The Elephant Justice Project, Inc. is a not-for-profit corporation with a mission to

advocate for the well-being of elephants in captivity and in the wild, including through public 

education and outreach.  One of Elephant Justice Project’s goals is to ensure the elephants at the 

Woodland Park Zoo, Bamboo and Chai, are retired to a sanctuary.  Elephant Justice Project has 

members who are taxpayers in Seattle.  Because this lawsuit challenges the City’s allegedly unlawful 

act, Elephant Justice Project need not show special injury to have taxpayer standing.  See Friends of 

N. Spokane Cnty. Parks v. Spokane Cnty., 184 Wn. App. 105, 120 (2014).  The unlawful gift of the 

elephants to the Zoo Society and the Zoo Society’s unauthorized transport of the elephants will result 

in the permanent disposal of public property and waste of taxpayer dollars for transport. 

31. Elephant Justice Project also has standing because its members are injured by the

Society’s imminent transport of the elephants.  For example, the co-founder and a member of 
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Elephant Justice Project, Alyne Fortgang, has a deep emotional and aesthetic attachment to Bamboo 

and Chai that she has developed from visiting the elephants approximately 200 times since 2006, and 

shares the Elephant Justice Project's interests in protecting the elephants from the Oklahoma 

Zoo.  Ms. Fortgang has reasonable concerns that the imminent transport and relocation of the 

elephants to the Oklahoma Zoo will cause serious injury or death to the elephants, which could cause 

her irreparable harm to her attachment.  The imminent transport will cause Ms. Fortgang substantial 

emotional pain and suffering, prevent her from observing the elephants at Woodland Park Zoo in the 

future, and eliminate the possibility that the elephants will be able to retire to a sanctuary.  An order 

preventing the Society from transporting the elephants to Oklahoma will redress these injuries by 

preventing injury or death of the elephants during transport, making it possible that the elephants can 

retire to a sanctuary in a manner that will provide Ms. Fortgang will emotional comfort, and alleviate 

Ms. Fortgang's emotional suffering about the fate of the elephants during and after transport.  Ms. 

Fortgang has lived in Seattle and paid taxes there since 1978 

V. CAUSES OF ACTION 

FIRST CAUSE OF ACTION 

Declaratory and Injunctive Relief. 

32. Plaintiffs incorporate all preceding paragraphs as if fully set forth herein.

33. There is a ripe justiciable controversy over the following issues:

a. Is the Zoo Agreement ultra vires and void because it transferred ownership of the Zoo

Animals and zoo property rather than just operations and management, which was

beyond the authority of the City granted by RCW Chapter 35.64.

b. Is the Zoo Agreement’s transfer of the Zoo Animals and zoo property to the Zoo

Society and unconstitutional gift under Art. VIII, Sec. VII of the Washington State

Constitution?
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c. Is the entire Zoo Agreement void and unconstitutional because it contains no

severability clause and is not severable?

d. Did the City act illegally and unconstitutionally in gifting ownership of the zoo

animals and property to the Zoo Society, and transferring the rights to dispose of the

zoo animals to the Zoo Society?

e. Are the elephants Chai and Bamboo property of the City of Seattle?

f. Does the Zoo Society lack authority to unilaterally decide to transfer Chai and

Bamboo out of state and thereby dispose of them?

g. Does the City have the authority to decide the ultimate fate of the elephants because it

owns the elephants and pursuant to SMC 20.60.108.

34. Plaintiff is entitled to declaratory judgment establishing all of these questions in the

affirmative. 

35. Where the Legislature has expressed a joint interest in a subject matter and passed a

law granting limited authority to a City, such City cannot enter into a contract that exercises an 

authority that the Legislature did not grant to the City.  See Chem. Bank. v. Wash. Public Power 

Supply Sys., 99 Wn.2d 772, 792-794 (1983).  Thus, in Chemical Bank, the Legislature only 

authorized cities to enter into contracts to purchase electricity, so the City lacked authority to enter 

into a contract under which the City was to pay whether or not it received electricity.  Similarly, in 

Pierce County v. State, 159 Wn.2d 16, 55-56 (2006), the Court invalidated a contract in which Sound 

Transit pledge to levy certain taxes in the future, whereas the Legislature only granted Sound Transit 

the authority to pledge those revenues that were actually collected.    

36. Chemical Bank and Pierce County control.  In enacting RCW 35.64.010, the

Legislature granted the City authority to transfer only “management and operations” of the zoo to a 

non-profit, but did not authorize the City to give away City property to the non-profit.  Gifting tens of 

millions of dollars of public property is not relevant or necessary to a City’s ability to delegate 

management and operations of a zoo.  The City lacked authority to transfer ownership of animals or 

property to the Zoo Society.  

VERIFIED COMPLAINT - 10 Smith & Lowney, p.l.l.c. 
2317 East John Street 

Seattle, Washington 98112 
(206) 860-2883



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

37. The transfer of ownership also constituted an unconstitutional gift of public property

in violation of the Washington State Constitution.  The City received no adequate consideration thus 

evidencing donative intent.   

38. Both RCW 35.64.010 and the Constitutional prohibition of public gifts demonstrate

the State’s interest in the subject of the Zoo Agreement.  

39. The Zoo Agreement is ultra vires.  “Ultra vires acts are those performed with no legal

authority and are characterized as void on the basis that no power to act existed, even where proper 

procedural requirements are followed. Ultra vires acts cannot be validated by later ratification or 

events.”   S. Tacoma Way, LLC v. State, 169 Wn.2d 118, 123 (2010).  

40. Where a contract conflicts with the terms of a legislative enactment and is not

severable, the entire contract is void and unenforceable.  Machen Inc. v. Aircraft Design, 65 Wn.App. 

319, 333 (1992).   

41. In addition to the declaratory relief set forth above, the Court should provide the

following injunctive relief: 

a. Enjoin the Zoo Society’s transport of Chai and Bamboo out of the state.

b. Enjoin the exercise of any ownership or authority by the Zoo Society under the Zoo

Agreement, and limiting the Zoo Society’s authority to routine day-to-day operations

and management.

SECOND CAUSE OF ACTION 

Imposition of Constructive Trust and/or Writ of Sequester. 

42. Plaintiffs incorporate all preceding paragraphs as if fully set forth herein.

43. A constructive trust should be established to protect the interests of the City and city

taxpayers in the elephants and other property that was illegally transferred through the agreement. "A 

constructive trust is an equitable remedy imposed by courts when someone should not in fairness be 

allowed to retain property." Goodman v. Goodman, 128 Wash. 2d 366, 371, 907 P.2d 290 (1995).  

44. Alternatively, a writ of sequester or other equitable writs should issue to protect the

elephants (the res) at issue in this lawsuit from relinquishment, transfer, and waste. 
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THIRD CAUSE OF ACTION 

Prohibition of Unlawful Government Acts. 

45. Plaintiffs incorporate all preceding paragraphs as if fully set forth herein.

46. The City’s gift of the zoo animals and the zoo property to the Zoo Society was

unlawful and unconstitutional, rendering the Zoo Agreement void and justifying declaratory and 

injunctive relief to restore and preserve the public property.  

THIRD CAUSE OF ACTION 

Injunction.  

47. Plaintiffs incorporate all preceding paragraphs as if fully set forth herein.

48. The Court should issue the following injunctive relief:

a. Enjoin the Zoo Society’s transport of Chai and Bamboo out of the state.

b. Enjoin the exercise of any ownership or authority by the Zoo Society under the Zoo

Agreement, and limiting the Zoo Society’s authority to routine day-to-day operations

and management.

VI. PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully pray for the following relief: 

A. Grant the declaratory and injunctive relief requested herein; 

B. Impose a constructive trust and/or writ of sequester to protect the elephants (the res) 

from relinquishment, transfer, or waste.  

B. An award to Plaintiffs of their expenses, costs, and other disbursements associated 

with the filing and maintenance of this action, pursuant to RCW 4.84.010 and any other relevant 

provision;   

C. That the Court exercise continuing jurisdiction during the enforcement of its 

judgment; and 

D. Any further relief that this Court may deem just and proper.  
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Respectfully Submitted this March 6, 2015, in Seattle Washington, 

Smith & Lowney, PLLC 

By:  s/ Knoll Lowney  
Knoll Lowney, WSBA # 23457 
Claire Tonry, WSBA #44497 
Elizabeth Zultoski, WSBA #44988 
Meredith Crafton, WSBA #46558 
2317 E. John St., Seattle, WA 98112  
Tel: (206) 860-2883 Fax: (206) 860-4187 
Email:Knoll@igc.org 

Attorneys for Plaintiff 
ELEPHANT JUSTICE PROJECT 
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