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SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

ELEPHANT JUSTICE PROJECT No.
Plaintiff,
V. VERIFIED COMPLAINT

WOODLAND PARK ZOOLOGICAL
SOCIETY AND THE CITY OF SEATTLE

Defendants.

Plaintiff, Elephant Justice Project (“EJP”) by and through its attorneys of record, hereby files
this Complaint, making the allegations herein upon personal knowledge as to themselves and their
own acts, and upon information and belief based on investigation of counsel as to all other matters, as

set forth herein.

I. INTRODUCTION

This case involves a dispute over whether the Woodland Park Zoological Society (“Zoo
Society” or “WPZS”) has authority to unilaterally dispose of the Woodland Park Zoo’s two Asian
elephants, Chai and Bamboo, the legality of the contract under which the Zoo Society asserts the

authority to transfer the elephants, and the City of Seattle’s ownership and control over the elephants.
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As this case is filed, the Zoo Society is poised to exercise authority it does not possess to
transfer Chai and Bamboo to the Oklahoma City Zoo, Such transfer may occur any day absent
judicial intervention. This will be the final move of Chai and Bamboo’s life. Long-haul
transportation of elephants is extremely dangerous, and sometimes fatal. If the elephants survive the
transfer to the Oklahoma City Zoo, they will not be fit for another such move given their health and
age. They will live out their lives in the Oklahoma City Zoo, where they will suffer from inadequate
space, inappropriate climate, and circus-like treatment.

The Zoo Society’s unilateral decision to transfer Chai and Bamboo to the Oklahoma City Zoo
conflicts with the policy and desires of the City of Seattle Mayor, a majority of the City of Seattle
City Council, and an overwhelming majority of Seattleites — who all believe that the elephants should
be retired to a sanctuary.

Both the Society and the City claim that the Zoo has the unilateral right to decide on the fate
of the elephants based upon a 2002 agreement between the City of Seattle and the Society which
purportedly transferred ownership of the elephants and all other Woodland Park Zoo animals to the
Society (“Zoo Agreement” or “Management Agreement”). See Exhibit A.

The Zoo Society described its authority in prior pleadings to this Court in a previous action,
claiming “The City and WPZS are authorized to enter into the Management Agreement pursuant to
state law. See Ch. 35.64. RCW. The Management Agreement also transferred ownership of the
animals at the Zoo from the City to WPZS: All Zoo animals currently owned by the City and all

rights to animals acquired during the term of the Agreement (collectively, the *Zoo Animals’), shall
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be the sole property of WPZS. Management Agreement at § 15.1.”1 (emphasis in original). Exhibit
B.

The Zoo Society and City are both wrong about who owns the elephants and who has
authority to decide their final fates.

The 2002 agreement, which vests ownership and control over the elephants to the Society, is
illegal, void and unconstitutional. State law granted the City the authority to transfer “management
and operation” of the Zoo to the Society. RCW 35.64.010. Exhibit C. It did not authorize the City
to relinquish the City’s ownership over the Zoo’s property to a private entity. Article VIII, Section 7
of the State Constitution similarly prohibits the gift of such public property to a private entity.

The Agreement transferring the ownership of all of the Zoo’s property to the Society is ultra
vires, void, and constituted an unconstitutional gift of public property. Lacking a severability clause,
the entire Agreement must fall.

This lawsuit is brought to establish that the City owns and controls the final destiny of these

elephants.

1. JURISDICTION AND VENUE
1. This Court has jurisdiction over this matter pursuant to RCW 2.08.010, RCW

7.40.010, and RCW 7.24.010.

2. Venue is proper in King County pursuant to RCW 4.12.010.

3. On March 3 and 4, 2015, Plaintiff requested that the Seattle City Attorney, Peter S.
Holmes and Attorney General Bob Ferguson take action on Plaintiff’s claims, but to date they have

taken no action.

1 WPZS Motion to Intervene, p. 2-3, Sebek v. Seattle, King County Cause No. 10-2-23013-1 Sea.
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1. PARTIES

4, Plaintiff Elephant Justice Project is a Washington state non-profit corporation.

5. Defendant Woodland Park Zoological Society is a Washington state non-profit
corporation.

6. Defendant City of Seattle is a charter city organized and operating under the laws of
the State of Washington. The City owns public zoological gardens, commonly known as the

Woodland Park Zoo, located in the northwest portion of the City.

V. FACTUAL STATEMENT

A. The Zoo Elephants.

7. Bamboo and Chai are Asian elephants currently housed at the Woodland Park Zoo.

8. Bamboo is an 8,800 pound, forty-three-year-old female Asian elephant. She was born
free in the jungles of Thailand, but was captured as an infant and has lived in captivity at the Zoo
since 1968.

9. Chai is an 8,550 pound, thirty-one-year-old Asian elephant. Chai was born in the wild

in Thailand, but was captured and brought to the Zoo. She is known for her alert intelligence.2

B. The Zoo Society intends to imminently transfer the Zoo’s elephants to the Oklahoma
City Zoo.

10. The Zoo Society has publicly stated that it will transfer Chai and Bamboo to the

Oklahoma City Zoo as soon possible. It has stated that the move could happen in mid-March.

2 Three other elephants are relevant to this action. The third living elephant, Sri, a female Asian
elephant, was born in 1980 and captured in the wild. Sri is currently on loan to the St. Louis Zoo for
its breeding program. The other two elephants died at the Woodland Park Zoo. Chai’s daughter
Hansa, was found dead in the Zoo’s elephant barn at the age of six years old. Just last year, Watoto,
the Zoo’s African elephant, was euthanized by the Zoo Society after she spent four hours down after
being unable to lift herself and the Zoo Society was unable to assist due to lack of adequate
equipment.
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11. The Zoo Society has been training Chai and Bamboo to enter the crates that will be
used to transport them to the Oklahoma City Zoo. Members of the public have observed Chai and
Bamboo entering their transportation crates, and therefore the elephants could be shipped any day.

12, The Mayor of the City of Seattle and a majority of the Seattle City Council have stated
that they want Chai and Bamboo to be retired to an elephant sanctuary that would provide more room
to roam and a more hospitable climate. The overwhelming public opinion of Seattleites support
sending these elephants to a sanctuary. There are two sanctuaries where the elephants could be
retired, and one has offered to accept Chai and Bamboo. A private donor has agreed to donate the
transportation costs.

13.  The Zoo Society has unilaterally decided to send Chai and Bamboo to the Oklahoma
City Zoo despite the contrary wishes of the Seattle Mayor, the City Council’s majority, and majority
public opinion.

14.  The Oklahoma City Zoo is not a suitable destination for the elephants under the
criteria set forth by the Mayor and City Council majority. It does not provide more room for the
elephants and its climate is even more extreme than Seattle’s. The existence of tuberculosis in the
Oklahoma City Zoo elephants provides greater risk to Seattle’s elephants given the small size of the

elephant facility there.

C. The imminent transportation of the elephants to the Oklahoma City Zoo poses great
risks to the elephants and realistically will foreclose their ability to ever go to a
sanctuary.

15.  These elephants will likely only be able to be moved once more in their lifetimes. If
the Zoo Society transfers the elephants to the Oklahoma City Zoo, it will for all intents and purposes
foreclose their opportunity to ever be retired to a sanctuary in accordance with the desires of the
public and Seattle’s elected officials.

16. Long-haul transportation of elephants puts their lives at risk. Two elephants have

recently died during the type of transit planned for Chai and Bamboo.
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17.  The risk to the elephants is heightened because the Zoo Society seeks to transport the
elephants during the winter. The elephants will travel over 40 hours at highway speeds in an
uninsulated metal crate. They will have to go over two mountain passes and through unpredictable
weather. Nor has the Zoo Society provided the elephants with sufficient training to maximize their
chance of surviving the trip.

18. If the elephants survive the transit, they will in all likelihood never travel again given
the risks of such transportation and their health and ages. Thus, the relocation of Chai and Bamboo
likely constitutes a final disposition of these elephants and the final relinquishment of the elephants.

19. The Zoo Society has sped up its plans to relocate the elephants to a zoo in an effort to
deprive this court of jurisdiction over the elephants (the res) and to undermine the ability of the Court

to provide realistic relief if Plaintiff succeeds in this action.

D. The City and the Zoo Society both claim that the Zoo Society owns the elephants and
has the right to right to unilaterally dispose of them under the 2002 Zoo Agreement.

20. The Zoo Society claims ownership of the elephants and the right to unilaterally
dispose of them under the Woodland Park Zoo Operations and Management Agreement (the “Zoo
Agreement”), executed in 2002.

21. City elected officials have claimed that they have no role in the decision to transfer the
elephants and that the Zoo Society has the right to make this decision unilaterally under the Zoo
Agreement. The Mayor publicly stated that he is disappointed by the Zoo Society’s stated intent to
transfer the elephants to another zoo but that he is powerless under the Zoo Agreement.

E. The Zoo Agreement is void because it conflicts with State Law and constitutes an
unconstitutional gift of public property.

22, Prior to 2000, the City of Seattle lacked authority to enter into an agreement with a
non-profit corporation to operate the Woodland Park Zoo. The City of Seattle sought legislation
enabling it to do so.
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23. In 2000, the Legislature enacted RCW 35.64.010, which authorized the City to enter
into agreement with a non-profit corporations to manage and operate its zoo. The Final Bill Report
for ESB 6858 stated “Over the past few years, the City of Seattle has explored various options
concerning the funding, operations and management of its zoo and aquarium.” The Bill Report stated
that the bill would allow certain cities (Seattle and Spokane) to “contract with one or more nonprofit
corporations or other public organizations for the overall management and operation of the zoo

and/or aquarium.” Exhibit D.
24. In passing RCW 35.64.010, the Legislature clearly authorized the City to transfer only

the “management and operations” of the zoo. The Legislature did not authorize the City to gift zoo
animals or other property to the non-profit corporation. Nor did it authorize the City to grant the non-
profit the unilateral authority to dispose of valuable zoo animals.

25. However, through the Zoo Agreement, the City of Seattle purported to transfer
ownership over Zoo’s property, including the elephants and other zoo animals, to the Zoo Society.
Zoo Agreement § 15.1 (* All Zoo animals currently owned by the City ... shall be the sole property
of WPZS.”); 8 3.3.1 (“the City agrees to transfer, at no cost to WPZS, existing personal property ...
necessary to the operation and maintenance of the Z00.”) See Sebek v. City of Seattle, 172 Wn.App.
273, 275 (2012) (“Under the Agreement, the City owns the land on which the Zoo operates, while the
Zoo Society owns and cares for the animals exhibited there.”)3

26.  The Zoo Agreement provided no consideration to the City for gifting the zoo animals
and other property to the Zoo Society. Instead, it required the City to provide the Zoo Society with

annual operations payments, routine maintenance payments, and other financing. Zoo Agreement 8§

3 See Sebek v. Seattle, Combined Opening Brief of Respondents City of Seattle and Intervenor
Woodland Park Zoological Society, p. 4 (“Under the Management Agreement, the City owns the land
on which the Zoo operates, while Woodland Park owns and cares for the animals exhibited at the
Z00.”)
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5.2,5.3, 6, 7, 8.2. Funds derived from taxes and fees levied by the City on residents and non-

residents are used to support the Zoo.

27. Consistent with the purported transfer of ownership, the Zoo Agreement purports to
grant the Zoo Society the right to sell or otherwise dispose of the elephants and other zoo animals “in
strict accordance with (a) all applicable federal, state or local laws, regulations and policies, ... and
(c) existing and any adopted acquisition and disposition policies approved by the City.”

28.  Conflicting with the Zoo Agreement is Seattle Municipal Code 20.60.108, which
provides that “The Director [of the Seattle Department of Parks and Recreation] shall effect
acquisition or disposal by sale, purchase, trade, exchange, or loan, of all zoo animals and other zoo
specimens ... .”

29. The Zoo Agreement contains no severability clause.

F. The Elephant Justice Project has standing because its members are taxpayers and will
be injured by the City’s unlawful transfer of ownership and control over the Elephants
to the Zoo Society and the Zoo Society’s unauthorized transfer of the Elephants.

30. The Elephant Justice Project, Inc. is a not-for-profit corporation with a mission to
advocate for the well-being of elephants in captivity and in the wild, including through public
education and outreach. One of Elephant Justice Project’s goals is to ensure the elephants at the
Woodland Park Zoo, Bamboo and Chai, are retired to a sanctuary. Elephant Justice Project has
members who are taxpayers in Seattle. Because this lawsuit challenges the City’s allegedly unlawful
act, Elephant Justice Project need not show special injury to have taxpayer standing. See Friends of
N. Spokane Cnty. Parks v. Spokane Cnty., 184 Wn. App. 105, 120 (2014). The unlawful gift of the
elephants to the Zoo Society and the Zoo Society’s unauthorized transport of the elephants will result
in the permanent disposal of public property and waste of taxpayer dollars for transport.

31. Elephant Justice Project also has standing because its members are injured by the

Society’s imminent transport of the elephants. For example, the co-founder and a member of
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Elephant Justice Project, Alyne Fortgang, has a deep emotional and aesthetic attachment to Bamboo
and Chai that she has developed from visiting the elephants approximately 200 times since 2006, and
shares the Elephant Justice Project's interests in protecting the elephants from the Oklahoma

Zoo. Ms. Fortgang has reasonable concerns that the imminent transport and relocation of the
elephants to the Oklahoma Zoo will cause serious injury or death to the elephants, which could cause
her irreparable harm to her attachment. The imminent transport will cause Ms. Fortgang substantial
emotional pain and suffering, prevent her from observing the elephants at Woodland Park Zoo in the
future, and eliminate the possibility that the elephants will be able to retire to a sanctuary. An order
preventing the Society from transporting the elephants to Oklahoma will redress these injuries by
preventing injury or death of the elephants during transport, making it possible that the elephants can
retire to a sanctuary in a manner that will provide Ms. Fortgang will emotional comfort, and alleviate
Ms. Fortgang's emotional suffering about the fate of the elephants during and after transport. Ms.

Fortgang has lived in Seattle and paid taxes there since 1978

V. CAUSES OF ACTION
FIRST CAUSE OF ACTION

Declaratory and Injunctive Relief.

32. Plaintiffs incorporate all preceding paragraphs as if fully set forth herein.
33.  There is aripe justiciable controversy over the following issues:

a. Isthe Zoo Agreement ultra vires and void because it transferred ownership of the Zoo
Animals and zoo property rather than just operations and management, which was
beyond the authority of the City granted by RCW Chapter 35.64.

b. Isthe Zoo Agreement’s transfer of the Zoo Animals and zoo property to the Zoo
Society and unconstitutional gift under Art. V111, Sec. VI of the Washington State

Constitution?
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c. Isthe entire Zoo Agreement void and unconstitutional because it contains no
severability clause and is not severable?

d. Did the City act illegally and unconstitutionally in gifting ownership of the zoo
animals and property to the Zoo Society, and transferring the rights to dispose of the
z0o animals to the Zoo Society?

e. Are the elephants Chai and Bamboo property of the City of Seattle?

f.  Does the Zoo Society lack authority to unilaterally decide to transfer Chai and
Bamboo out of state and thereby dispose of them?

g. Does the City have the authority to decide the ultimate fate of the elephants because it
owns the elephants and pursuant to SMC 20.60.108.

34, Plaintiff is entitled to declaratory judgment establishing all of these questions in the
affirmative.

35.  Where the Legislature has expressed a joint interest in a subject matter and passed a
law granting limited authority to a City, such City cannot enter into a contract that exercises an
authority that the Legislature did not grant to the City. See Chem. Bank. v. Wash. Public Power
Supply Sys., 99 Wn.2d 772, 792-794 (1983). Thus, in Chemical Bank, the Legislature only
authorized cities to enter into contracts to purchase electricity, so the City lacked authority to enter
into a contract under which the City was to pay whether or not it received electricity. Similarly, in
Pierce County v. State, 159 Wn.2d 16, 55-56 (2006), the Court invalidated a contract in which Sound
Transit pledge to levy certain taxes in the future, whereas the Legislature only granted Sound Transit
the authority to pledge those revenues that were actually collected.

36.  Chemical Bank and Pierce County control. In enacting RCW 35.64.010, the
Legislature granted the City authority to transfer only “management and operations” of the zoo to a
non-profit, but did not authorize the City to give away City property to the non-profit. Gifting tens of
millions of dollars of public property is not relevant or necessary to a City’s ability to delegate
management and operations of a zoo. The City lacked authority to transfer ownership of animals or

property to the Zoo Society.
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37. The transfer of ownership also constituted an unconstitutional gift of public property
in violation of the Washington State Constitution. The City received no adequate consideration thus
evidencing donative intent.

38. Both RCW 35.64.010 and the Constitutional prohibition of public gifts demonstrate
the State’s interest in the subject of the Zoo Agreement.

39. The Zoo Agreement is ultra vires. “Ultra vires acts are those performed with no legal
authority and are characterized as void on the basis that no power to act existed, even where proper
procedural requirements are followed. Ultra vires acts cannot be validated by later ratification or
events.” S. Tacoma Way, LLC v. State, 169 Wn.2d 118, 123 (2010).

40.  Where a contract conflicts with the terms of a legislative enactment and is not
severable, the entire contract is void and unenforceable. Machen Inc. v. Aircraft Design, 65 Wn.App.
319, 333 (1992).

41. In addition to the declaratory relief set forth above, the Court should provide the
following injunctive relief:

a. Enjoin the Zoo Society’s transport of Chai and Bamboo out of the state.

b. Enjoin the exercise of any ownership or authority by the Zoo Society under the Zoo
Agreement, and limiting the Zoo Society’s authority to routine day-to-day operations
and management.

SECOND CAUSE OF ACTION

Imposition of Constructive Trust and/or Writ of Sequester.

42. Plaintiffs incorporate all preceding paragraphs as if fully set forth herein.

43. A constructive trust should be established to protect the interests of the City and city
taxpayers in the elephants and other property that was illegally transferred through the agreement. "A
constructive trust is an equitable remedy imposed by courts when someone should not in fairness be
allowed to retain property.” Goodman v. Goodman, 128 Wash. 2d 366, 371, 907 P.2d 290 (1995).

44.  Alternatively, a writ of sequester or other equitable writs should issue to protect the

elephants (the res) at issue in this lawsuit from relinquishment, transfer, and waste.
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THIRD CAUSE OF ACTION

Prohibition of Unlawful Government Acts.

45, Plaintiffs incorporate all preceding paragraphs as if fully set forth herein.

46.  The City’s gift of the zoo animals and the zoo property to the Zoo Society was
unlawful and unconstitutional, rendering the Zoo Agreement void and justifying declaratory and
injunctive relief to restore and preserve the public property.

THIRD CAUSE OF ACTION

Injunction.

47. Plaintiffs incorporate all preceding paragraphs as if fully set forth herein.

48. The Court should issue the following injunctive relief:

a. Enjoin the Zoo Society’s transport of Chai and Bamboo out of the state.

b. Enjoin the exercise of any ownership or authority by the Zoo Society under the Zoo
Agreement, and limiting the Zoo Society’s authority to routine day-to-day operations
and management.

VI. PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully pray for the following relief:

A Grant the declaratory and injunctive relief requested herein;

B. Impose a constructive trust and/or writ of sequester to protect the elephants (the res)
from relinquishment, transfer, or waste.

B. An award to Plaintiffs of their expenses, costs, and other disbursements associated
with the filing and maintenance of this action, pursuant to RCW 4.84.010 and any other relevant
provision;

C. That the Court exercise continuing jurisdiction during the enforcement of its
judgment; and

D. Any further relief that this Court may deem just and proper.
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Respectfully Submitted this March 6, 2015, in Seattle Washington,

SMITH & LOWNEY, PLLOC

By: s/ Knoll Lowney

Knoll Lowney, WSBA # 23457

Claire Tonry, WSBA #44497

Elizabeth Zultoski, WSBA #44988
Meredith Crafton, WSBA #46558

2317 E. John St., Seattle, WA 98112

Tel: (206) 860-2883 Fax: (206) 860-4187
Email:Knoll@igc.org

Attorneys for Plaintiff
ELEPHANT JUSTICE PROJECT

SMITH & LOWNEY, P.L.L.C.
2317 EAST JOHN STREET
SEATTLE, WASHINGTON 98112
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VERIFICATION

I am an authorized representative the Plaintiff the above entitled
Verified Complaint and know the contents to be true.

/,///

Alyne Fortgant
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action. I have read the foregoing

Smith & Lowney, p.llc.
2317 East John Street
Seattle, Washington 98112
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EXHIBIT

A

WOODLAND PARK ZOO
OPERATIONS AND MANAGEMENT AGREEMENT
December 17, 2001 |

. This Woodland Park Zoo Operations and Management Agreement (the “Agreement™) is
made and entered into as of March 1, 2002, by and between the CITY OF SEATTLE, a
Washington first class city (the “City”), acting through its DEPARTMENT OF PARKS AND
RECREATION (the “Parks Department”), and the WOODLAND PARK ZOOLOGICAL

SOCIETY, a Washington non-profit corporatmn (“W’PZS”)

RECITALS

WHEREAS, the City currently owns public zoological gardens located in the City of
Seattle and commenly known as the Woodland Park Zoo (the “Zoo™), The Zoo is located on
certain park iand owned by City and described in greater detail in Bxhibit “A-2" attached hereto;

and -

WHEREAS, WPZS is a non-profit public benefit corporation organized in 1965 for
charitable, scientific and educational purpeses for the study and promotion of zoology and
wildlife conservation and for the cducation and recreation of the public. WPZS currently
provides a limited range of seivices for the City’s Parks Department at the Zoo, inchuding
educational programs and activities; wildlife and habitat conservation; markenng, managemeit
and operation of Zoo foed and gift services; and fundraising; and

WHEREAS, in 1976, the Zoo's first Long-Range Plan (the *1976 Long-Range Plan”)
was developed as a means of guiding the Zoo’s evolution as a state-of-the-art zoo; and -

WHEREAS, since 1976, the Zoo has bsen a leader in “immersion™ exhibit design,
beginning with the African Savanna, the Gorilla Exhibit, Primate Islands, North American Marsh
and Swamp Exhibits. This naturalistic exhibit demgn has been used as a mode! for zoos around
the world and has brought the Zoo international prominence and recognition; and

WHEREAS, in 1980, there was a crisis in the elephant population, leading to the “Save
the Elephants” .campaign. The “Save the Elephants” campaign led to the creation of Zoo-
Commission I in 1985, which was charged with evaluating the Zoo’s deteriorating exhibits and
physical facilities and recommending a method whereby the deficiencies could be addressed.
Zoo Commission I was also a large citizen-based effort resulting in the recommendation for a
sizable capital development program to rejuvenate the Zoo, financed through a regional, voter-
approved taxing measure; and


Jessie
Rounded Exhibit Stamp


WHEREAS, the 1985 King County Zoo Bond Issue provided $31.5 million, and along
with private donations in response to the “Save Our Elephants” carmnpaign, WPZS raised an
additional $10 million from private donations to match the bord and to build additional elements

ofthe 1576 Long- Rangc Plan; and

WHEREAS, the Zoo, which originated as a public park with a small menagerie of
animals, is now an exceptional center for w11d11fe exhibition, education, conservation - and

scientific research; and

WHEREAS, the Zoo is currently funded by a combination of public support and private
contributions, and through the City and WPZS combined employs approximately 388 full- and
part-time staff members, and benefits from the services of nearly 900 volunteers; and ,

WHEREAS, WPZS membership and involvement has increased in recent years; and

WHEREAS, WPZS endeavors to be a creative partner with the City and other leoal v
governments in improving and operating the Zoo for the greatest public good; and ,

WIHEREAS, in 1995, then-Mayor Norm Rice appointed the Zoo Commission IT to review
Zoo needs and to propose ways to finance the Zoo’s operations and continued development into
the 21% Century. The Zoo Commission II believed that non-profit management and stable public
funding would resuit in increased private contributions and allow the Zoo to confinue to develop
and realize its potential for leadership in education and conservation; and

WHEREAS, in Resolution 29386 adopted on July 1, 1996, the City Councll expressed its
general support for the recommendations of Zoo Commussion II; and

WHERBAS, the City and WPZS sought changes in state legislation to allow non-profit
management of zoos; and _

WHEREAS, in the 2000 state legislative seésion, Chapter 35.64 of the Revised Code of
Washington was passed to authorize certain cities, including the City, to enter into contracts with
“non-profits or other pub]ic organizations fer the overall management and operation of a zco; and

WHEREAS, the City placed the Neighborhood Parks, Green Spaces, Traﬁs and Zoo levy
lid lift on the November 2000 ballot; and -

WHEREAS, in November 2000, the citizens of the City approved the Neighhorhood |
Parks, Green Spaces, Trails and Zoo levy lid 1ift, which provides increased fundmg for the Cxty ]
parks and recreation programs;, including the Zoo; and ,

WHEREAS, by virtue of it purposes, interests and past successes, WPZS iz both
experienced and well snited to administer, plan, manage and operate the Zoo through an
agreement with the City executed by the Supcnntendent of the Departmen’r of Parks and.

Recreation; and
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WHEREAS, the City and WPZS believe that this Agreement will provide the greatest
opportunity for success of the Zoo in fulfilling its mission in education, conservation of wildlife,
recreation, providing benefits to the citizens of Seattle, and developing the Zoo as an important
civic asset, cultural resource and atiraction; and :

WHEREAS, the Zoo is actively involved in -efforts 1o preserve endangered species
through Species Survival Plans, and WPZS intends to continue and enhance such efforts in the

future; and

'WHEREAS, this Agreement would continue City ownership of the Zoo property and
facilities, consistent with the City Charter, and the City would retain control of the property

through the conditions outlined in this Agreement; and

WHEREAS, two separate studies, the 1988 Gardener study ﬁnd the 1998 Transpo-Study, -
found that the existing parking lots at the Zoo were inadequate to handle the current and
projected Zoo attendance and recommended the addition of up to 1000 new spaces; and

WHEREAS, the scoping process for the EIS for the 2002 revision to the Zoo’s Long-
Range Plan identified the impact of zeo visitor parking on the surrounding neighberhoods as the
principal issue of the EIS; and

WHEREAS, over 20 meetings, presentations and workshops and other oppbrtum‘ties for
public comment, participation and discussion related to the Long-Range Plan generated over 300
comments from over 100 participants focused on parking alternatives; and

WHEREAS, the proposed Woodland Park Zoo Long-Range Plan and EIS to be
considered and adopted bythe City Council in 2002 considered 5 parking garage alternatives;
and ' _ '

- WHEREAS, as set forth in the Board minutes of the January 23, 1996, Board of Directors
meeting, the Board of Directors of WPZS has deterrined, consistent with the recommendations
of Zoo Commission II, that it would be in the best interest of the Zoo and its future development
if the City were to enter into an agreement with WPZS to provide for the management by WPZS
of the entire Zoo operation under the terms and conditions set forth herein;

NOW, THEREFORE, in consideration of the mutual promises and undertakings
hereinafler set forth and for other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereby agree as follows: .

AGREEMENT

1. Definitions. As used in this Agreement, the following terms shall have. the
following meanings:
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I “Annual Report” shall mean the anaual report prepared by WPZS setting
forth a summary of the operations of the Zoo and the services provided by WPZS at the Zoo for
the preceding year, along with information regerding plans for the upcoming report year, as_
* further described in 20.1 below. :

1.2 “AZA” shall mean the Amencan Zoo and Aguarium Assemaﬁon or its
successor as the nationally recognized agency for acerediting zoos. : :

: 1.3 “Board of Directors” shall mean the Board of Directors of the Woodiand
Park Zoologlcal Society. :

1.4  “Business Day shall mean any day on which banks in the State of
Washmgion are open for business, exciudmg Saturdays. '

1.5 “Code” shall mean the Seatile Municipal Code, as it may be amended
from time to time. o :

1.6 “City” shall mean the City of Seattle, State of Washington, and all of ifs
boards, comirissions, departrnents agencies and other subdivisions,

1.7 “City Council” shall mean the City Counci! of the City of Seattle, State of
Washington., ' -

1.8 “City Documents” shall mean City-crated reeords and City-owned records
pertaining to operation and management of the Zoo that, on the Effective Date of this Agreement

are in the City’s custody.

1.9 “City Employees shall mean those persons who are and continue to be
regularly appointed to a part-time or a full-time job by the Superintendent in positions authorized
in the “Woodland Park Zoo” Program in the applicable, current City of Seattle Adopted Budget. -

1.10  “Director of Finance” shall mean the City’s Director of Finance or his or
her functional successor. 8

1.1t “Bffective Date” ghall mean March i, 2002, or whatever later date the
Supenntendent and WPZS agree to but in no event later than June 1, 2002,

1.12  “Bmployee Transition Plan” shall mean the plan adopted by the patties
pursuant to Section 18 of this Agteement.

1.13  “BIS” shall mean the draft environmental impact statement prepared for 4
the Zoo’s draft Long-Range Plan 2001.
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: 1.14 “Fiscal Year” shall mean a 12-month period beginning on January 1 of
each calendar year and ending on December 31 of the same calendar year.

1.15  “Gross Revenue” shall mean all revenues, from whatever source, received
by WPZS or the City from or in respect of the operation of the Zoo and from any income-
generating activity associated with the Zoo, mcludmg but not limited to the following (a) all
revenues received from admission fees, concessions, rental events, and fees and charges for all
other goods and services provided to the public at the zoo; (b) membership fees received by
WPZS from its members, limited to the admission component of such fees; (c) all revenue from
pay teiephones, vending machines and the selling price of all merchandise sold in, on, about or
from the Zoo in the ordinary course of business; provided, however, that, with respect to pay
telephone reveriue and sales of merchandise by vending machines not owned by or leased to
WPZS, only the amount paid to WPZS on account of such telephones or sales shall be incinded;
and (d) all other charges of any character made by WPZS for the rendering of any service or
" goods or work of any kind conducted in, on, about or from the Zoo.. Except for “basic”
membership fees, as set forth in subsection (b)above, “Gross Revenue” shall not include
contributions, donations, pledges or other gifts made by third parties to WPZS that are not
derived directly from the services provided by WPZS related to the Zoo.

1.16 “Levy” shall mean the Neighborhood Parks, Green Spaces, Trails and Zoo
levy hid lift approved by the City voters in November 2000,

1.17  “Long-Range Plan” shall mean the Zoo's draft Long-Range Plan 2001,
and any adoption or amendments thcreto prepared as a 20-year development plan and update ef
the 1976 Long-Range Plan.

1.18 “Lowar Woodland Parking Area” shall ‘mean the undeveloped parkmg
area located 2t North 50" Street and Woodland Park Avenue North, -

1.19  “Major Maintenance Funding” shall mean the funding provided by the
City to WPZS to address the existing major maintenance backlog.

1.20 “Management Funding” shall mean all funding to be provided by the Cify
to WPZS pursuant to Section 5 of this Agreement.

1.21  “Municipal Conservation Fund” shall mean the fimd established by the
City to fund cost-effective energy and water conservation measures in City facilities.

122  “Net Parking Revenue” shall mean the annual revenue, after deductions
for reasonable ope.ratmg and maintenance expenses directly related to parking, earned by WPZS
from parking fees in the Parking Garage and all surface area parking spaces which is over and
above §537,713,

) 123 “Oversight Committee” shall mean the Parks and Green Spaces Levy
QOversight Committee created by City Ordinance No. 120024,
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124 “Operating Expenses” shall mean all operating and maintenance expenses
incurred by WPZS in the operation of the Zoo, including without limitation the following:
(a) salaries, payroll taxes and other payroll expenses; (b) charges for utility services; (¢) expenses
for repair and maintenance of equipment and fornishings; {d) expenses for maintenance and
repair and for cleaning of the Zoo, including but not limited to expenses related to vandalism or
other damage to gates, equipment, supplies or the Zoo Premises or Property; (e) the cost of
supplies, equipment, and animals; (f) the cost attribufable tc noneapital replacement of
equipment end animals; (g) license and permit fees; (h)the cost of insurance attributable io
insuring the Property and insuring WPZS against liability relating fo the management and
operation of the Zoo; (i) the cost of Worker’s Compensation Insurance for employees of WPZS; -

(3) deductible mmounts required and actually spent under any insurance policies; (k) amounts
paxd by WPZS in reasonable settlement of claims against WPZS that are not paid by insurance
carriers; and (1) sales taxes and all other taxes paid by WPZS resulting from operation of the
Zoo; (m) maintenance and repair of grounds, gardens and adjacent parks and landscape areas.

1.25 “Parks Board” shall mean the Board of Park Commissioners established
by City Charter. .

1.26 *Parks Department” shall mean City’s Department of Parks and
Recreation, o

1.27  “Parking Garage” shall mean the parking structure, structures or surface
improvements to bring the Zoo’s visitor parking spaces to 1,450 or such other amount ag called -
for in the Leng-Range Plan adopted by the City.

1.28  “Personal Propsrty” shall mean the personal property described in
. Section 3.3 below.

129 “Personnel Director” shall mean the director of the City's Personnel
Department or his or her functional successor.

130 “Pre- Existing Condmon” shall mean any condition of disrepair, structural
weakness, latent defect or other fault of any part of the Property, or any non-compliance of any
part of the Property with any applicable local, state or federal law, that existed on or befors the
Effective Date of thiz Agreement, except that such condition or non-compliance is not a Pre-
Existing Condition if either party knew of 1ts existence on or before the Effective Date of thig

Agreement.

1.31.  “Premises” shall mean the real property and improvements described in
Section 3 below, ' '

: 1.32 “Property” shall mean the Premises and the Personal Property,
collectively. '
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1.33  “Public Affairs Comumittee™ shall mean the cornmittee of the samme name
formed by the WPZS Board of Directors. '

1.34 “Restricted Parking Zone” shall mean any restricted parking zone or zones
in the neighborhood areas surrounding the Zoo or any other smular parkmg restrictions in the
areas swrrounding the Zoo. :

. 135 “Routine Repair and Maintenance Funding” shall mean the annual funding
, prowded by the City to WPZS to fund Routine Repair and Maintenance.

1.36  “Routine Repazr and Maintenance” shall mean all ordinary maintenance
and repair of the Zoo facilities and equipment, and replacemani of supplies that are normally
performed on a day-to-day, periodic, or routine basis in order to keep such facilities and
equipment in & good clean, efficient and safe condition, “Routine Repair and Maintenance”
shall include such minor improvements to the grounds, gardens, adjacent parks and Iandscaped
area,, the buildings, structures, eqmpment and facilities of the Zoo as are necessary m the
reasonable dzscretmn of WPZS to improve ammal care and managemernt,

1.37 “Superintendent” shall mean the Superintendent of the City’s Department
of Parks and Recreation.

1.38  “Transferred Employees” shall mean thosé persons who elect Zoo-related
employment with WPZS purstant to the Employee Tra_nsition Plan,

1.39 “Zoo” shall mean the zoological gardens and related facilities operated on
‘the Premises, which is the subject of this Agreement.

140 “Zoo Director” shall mean the Director of the Zoo, as determined by

1.41 “Zoo Purposes” shail mean all purposes related to Zoo operations and
development either on the Premises or elsewhere, including but not Hmited to charitable,
scientific, educational, and wildlife and habitat conservation programs, activities, evsnts
‘grounds, gardens, parks, exhibits or research. '

2. Tenn of Apgreement,

2.1 Term. The term of this Agreement (the “Term™) shall be for a period
commencing on the Effective Date (the “Commencement Date™), and expiring on February 28,
2022 or whatever later date is one day before the day marking the twertieth anniversary of the
" Effective Date of this Agreement, but not later than May 31, 2022 (the “Termination Date”)
unless sooner terminated as provzded herein.

22 Optlon to Extend Terms. The Term of this Agreement may be extended
for additional periods of ten (10) years beyond the Tenmination Date.
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3, Management and Operation of Premises and Personal Property.

31 Premises. Subject to the terms, covenants and conditions set forth in this
Agreement, WPZS shall exclusively manage and operate the Zoo, comprising (a) approximately
ninety (90) acres of land and improvements shown on Exhibit “A-1" attached heretc and as -
described in Exhibit “A-2" attached hereto on which the Zoo is currently operated (“Current Zoo
Premiges”), and (b) the Off-Site Facilify described in Section 3.2.3. Together the Current Zoo
Premises and the Off-Site Facility shall be referred to collectively herein as the “Premises.”

32 Additional Premises.

3.2.1 Parking Garage. If and af such time that the Parking Garage.
referred to in Section 8 below is comstructed on Zoo property, the Parking Garage shall be
included within the definition of “Premises” under this Agreement. :

3.2.2 Lower Woodland Parking Area. Possible uge of the Lower
Woodland Parking Area by WPZS and Zoo users may be included in the parking study cailed for
in Section 8.1. If the City gives its approval, in such manner and at such time as the City in its
sole discretion may determine, for the use of the Lower Woodland Parking Area as a site for
additiona] Zoo parking, pursuant to the City adopted Long-Range Plan, then the Lower
Woodland Parking Area shall thereupon be included within the definition of “Premises” under -

this Agreement.

3.2.3  Off-Site Facility. The property located at 22327 Southeast 464"
Street, Bnumclaw, Washington, and consisting of approximately 120 acres including a house,
outbuildings and barn, which the City acquired for use as an off-site breeding facility, shall he
inchuded within the definition of “Premises” under this Agreement.

3.3 Personal Property

3.3.1 Personal Property. Subject to the terms, covenants and conditions
set forth in this Agreement, the City agrees to transfer, at no cost-to. WPZS, existing personal
property other than City Documents (the *Personal Property”) necessary to the operation and
maintenance of the Zoo, WPZS shall maintain a]l such Personal Property in good condition and
repair, subject to Pre-Existing Conditions, and shall replace with items of good quality any of the
Personal Property that becomes inoperable or unusable if such item is necessary for the operation
of the Zoo in WPZS’s reasonable discretion. The City and WPZS will develop. a transition plan
to identify the Personal Property and provide for its transfer. The transition plan will include
provisions related to information technelogy bardware and soffware, including communication
networks and the MICROS admissions systern, The transition plan will also include provisions
regarding vehicles and any accumulaied fund balances or deficits related to vehicle replacement.
The transition plan will be completed within ninety (90) days after the Effective Date of this
Agreement and will require the approval of the Superintendent and WPZS. If a transition plan is
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not developed and agreed fo by the parties, either party shall have the right to terminate this
Agreement.

332 City Documents Until agreed otherwise betwesn the
Superitendent and WPZS as provided in this Section 3.3.2, the City will retain custody of all
City Documents. To allow WPZS to operate and manage the Zoo while the City retains that
custody, the City will provide WPZS access to City Documents to the extent permitted by law.
After the Bffective Date of this Agreement, the City Records Manager shall propose and seek.
applicable state agency approval of a records retention schedule for City Documents that meets
federal, state, and local requirements. After state approval of a records retention schedule for
City Documents, the Superintendent and WPZS shall negotiate an agreement for transferring
~ custody of City Documents to WPZS to the extent permitted by law, That agreement shall, at a
minimum, condition the transfer of custody as follows, and shall hold WPZS liable to the C1ty
for fallurs to comply with WPZS’s obhgatlons under the agreement,

WPZS shall make the City Documents available to the Superintendent and
other City designees immediately upon request; WPZS shall follow the Superintendent's
instructions for responding to public records disclosure requests; WPZS shall comply with the
records retention schedule for City Documents and make City Documents available for purposes
of compliance audits. Custody of City Documents shall not be transferred to WPZS until the
City Records Manager has completed training of WPZS and Parks Department records liaisons,

34 Use of the Premises.

34,1 Reqguired Use. WPZS shall use and contmuously occupy the
Property during the Term solely for the operation of a public zoological gardens and related and
incidental purposes and programs, mcludmg but not limited o conservation, education,
enterprise operations, and visitor services, In accordance with this Agreement and the Long-
Range Plan, and for no other purpose. o

Notwithstanding the foregoing, the parties intend that: a) the Woodland
Park Rose Garden; and b) the two neighborhood parks on the Premises, one at 50™ and Phinney,
and the other at 59™ and Phinney (the “Neighborhood Parks™), not be programmed for Zoo
purposes. 'WPZS shall maintain and operate the Woodland Park Rose Garden and the
Neighborhood Parks as they are being used and/or utilized on the Effective Date of this
Agreement, provided that the Parks Deparhncnt will have responsibility for the mainténance and
upkeep of the children’s’ play area in the park at 59" and Phinney. The Parks Department
retaing the right to determine the uses of the Woodland Park Rose Garden and the Neighborhood
Parks, provided that any change in such uses shall be adopted as part of the Long-Range Plan or
by amendment of the Long-Range Plan. .

Additionally, the water standpipe on the western perimeter of the Zoo will
continue to be managed pursuant to the legislation establishing the standpipe and authorizing its
loeation on Department of Parks and Recreation Park property.
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3.4.2 No Hlegal Uses or Nuisances. WPZS shall not use or occupy any of
the Premises, and shall not permit the use or occupancy thereof, in any unlawful manner or for
-apy illegal purpose, and shell not permit to be carried on any activity that would constitute an
actionable nuisance under the laws of the State of Washington. WPZS shall take all reasonable
precautions to eliminate any nuisances or hazards relating to its actmtws on or about the
Premises, except as to Pre~Ex1stmg Conditions, : :

_ 4, Bxisting Third Party Agreements. The Parties specifically acknowledge that there
are existing leases, agreements, and arrangements between the City and third parties or between’
WPZS and third parties. The. City shall assign all such existing leases, agreements, and
arrangements affecting the Zoo (as identified in Exhibit B fo this Agreement) to WPZS and
WPZS shall have the exclusive cptlon (if the City had such option) of renewing such Jeases,
agresments, and arrangements that expire during the term of this Agreement and any extensions
thereto. WPZS is hereby released from its obligation to make payments due after the effective
date of this agreement, nnder the concession contract dated Jfanuary 25, 1993, which was
appreved by City Council Ordinance number 116574, :

5, Maintenance and Operations.

5.1 WPZS Responsibility WPZS shall manage and operate the Zoo as a
state-of-the art zoo, consistent with the Long-Range Plan, with emphasis on the Zoo's scientific

and educational purposes and programs.

5.2 City Operations Support Pavments.

' 5.2.1 Pee and Escalation. Subject to Section 5.2.2 below, the City shall
transfer. to WPZS an annual operations payment (the “Operations Support”) equal to FIVE
MILLION DOLLARS ($5,000,000.00) in the first Fiscal Year of this Agreement. For each year
thereafter, the Operations Support shall be escalated by seventy {70) percent of the incresse in
the Consumer Price Index for Urban Wage Eamers and Clerical Workers for the Seattle-
Tacoma-Bremerton area, or its functional successor, measured as of Jure 30 of the prior year.
The Operations Support shall be paid to WPZS in twelve equal monthly installments on or
before the fifteenth (15th) day of each month. In the event that the Effective Date is not the first
day of 2 Figcal Year, the first year’s Operations Support shall be reduced pro rata. Operations
Support in all subsequent years shall be calculated as if the first year’s payment had been the full
anmual amount,

5.2.2 Fund Appropriation; Fiscal Emerﬂ:ensv The Clty intends to fund
the payment of the Operations Support in each Fiscal Year from a General Fund appropriation.
The payment of the Operations Support in any Fiscal Year shall also be governed by and subject
to the following fiscal emergency provisions. For purposes of this Agreement, a “fiscal
emergency” shall arise when total City General Fund revenue for a year is reasonably projected”
in the adopted budget to be less than the revenue projected, at the time of adeption of the budget
for that next year, to be received in the previous year (the year during which the budget for the
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next year is adopted), In the event of a fiscal emergency, the Operations Support can be reduced
from the amount provided the previous year by up to the percentage decline in expected General
Fund revenue or by 5%, whichever is less. Inm subsequent years when the fiscal emergency
criterion no longer applies, the Operations Support shall be adjusted armmually from’ the prior
year’s amount using the escalation factor defined in Section 5.2.1. If the amount provided is
reduced due to a fiscal emergency, WPZS’s match requirement as set forth in section 5.4.1 shall
~ be reduced by an equal dollar amount for the year and in each subsequent year until the General
Fund transfer reaches the amount provided prior to the fiscal emergency. The following example
indicates how this provision is intended to apply. If the Operations Support in Year X is
$6,000,000, and the Adopted Budget for Year X-+1 shows a fiscal emergency with a General
Fund revenue decline of 2% between Year X and Year X+1, the Operations Support for Year
~ X+1 can be reduced by a maximum of 2%, producing a total of §$5,880,000. If the Adopted
Budget for Year X+2 shows that the fiscal emergency condition no longer applies bscause
General Fund revenues are projected to grow between Year X+1 and Year X+2, the escalation
factor for Year X+2 apphes to the $5,880,000. If the annual change in the appropriate Consumer
Price Index as of June 30 in Year X+1 was 4%, the escalation factor for Year X+2 would be 70%
of 4%, or 2.8%. Thus, the Operations Suppert for Year X+2 would be 2.8% more than provided
in Year X+1, or $6,044,640, . '

5.2.3° Grant Funding. The City shall allow WPZS to apply for grants in
its name for which the Society might not otherwise be eligible subject to prior approval by the
Superintendent of Parks or if the Superintendent instruets, the City Council. The City Council
retains the right to accept or not accept grant funds so applied for,” All grants to the City received
- for the Zoo shall be transferred to WPZS within thirty (30) days of the receipt of the grant funds,
if permitied by the terms of the grant.

5.3 City Routine Maintenance Pavments.

5.3.1 'Payment Schedule. The City shall transfer to WPZS a Routine
Maintenance Payment equivalent o FIVE HUNDRED THOUSAND DOLLARS ($500,000) of

support on an annual basis, to be paid as follows:

Fiscal Year of Agreement In-Kind Services Cash Payment
Pirst $500,000 50
Second . $400,000 N $100,000
Third $300,000 $200,000
Fourth : $200,000 $300,000
Fifth $100,000 $400,000
Each Year Thereafter ) 30 $500,000

Such required cash payments shall be due in quarterly installments to be paid on February 15,
May 15, August 15, and November 15 of each year.

53.2 In-Kind Maintenance. In-Kind Maintenance shall include City
labor, materials, and indirect maintenance services in substantially the same manner of
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maintenance support that is currently provided by the City to the Zoo. The City shall document
the actual and direct labor hours and any materials provided as a part of the In- Kmd Maintenance
and submit such documentation to WPZS on a monthly basis,

5.4 Citv Major Maintenance Payment.

5.4.1 Payment Schedule. To address the existing major maintenance
backlog at the Zoo and planmed 2002 major maintenance projects, the City shall transfer to
WPZS a total of SEX MILLION FOUR HUNDRED THOUSAND DOLLARS ($6,400,000) over
the first seven years of this Agreement, pursuant to the following schedule:

Fiscal Year of Agreement Amount
First $200,000

~ Second $1,000,000

Third $1,000,000

Fourth $1,000,000

Fifth : $1,000,000

Sixth £1,000,000

Seventh ' 81,200,000

The Major Maintenance Payment shall be transferred to WPZS on May 15 of each year, WPZS
will provide documentation to the City showing, to the reasonable satisfaction of the
Superintendent, that these funds were expended solely on backlog major maintenance projects
and consistent with any legal constraints on their use. Payments for major maintenance by the
City will be matched by WPZS fundraising. The City will provide $1.00 of major maintenance
funding for each $2.50 raised by WPZS, up to the maximum limits in the schedule above, If
WPZS does not raise sufficient funds fo meet the total matching requirement in any Fiscal Year,
C1ty funding for major maintenance will be reduced propornonate}y for the following year,

. 5.4.2 City Financing of Major Maintenance Projects. The City agrees to ‘
conszder financing major maintenance projects subject to Section 7 below.

&, Levy Proceeds.

6.1 Generally. The City shall prdvide all of the proceeds from the Zoo portion
of the Levy to WPZS to expand operations, maintenance, and programming at the Zoo.

6.2  Payment Schedule. Throughout the term of the Levy, the City shall .
transfer TWO MILLION FIVE HUNDRED THOUSAND DOLLARS ($2,500,000), or-as much
of that total as is actually received, to WPZS on an annual basis. Such payment shall be due n
quarterly installments on February 15, May 15, August 15, and November 15, based on Levy
receipts in the previous calendar guarter. Annual amounts shall be escalated as set forth in the

Levy, but the actnal amounts transfsrmd shall never exceed the amounts actually received by the

C1ty
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6.3  Levy Renewal At least one year pricr to expiration of the Levy, the City
shall provide WPZS with notice indicating whether or not the City plans to commence the
process for requesting voter approval of a renewal term for at least the Zco portion of the Levy,
-on substantially the same terms and amounts as the original Levy. In the event that the City
chooses not to request such voter approval, or the levy is not approved by the voters and the City .
does not provide for a replacement funding source of comparable magnitude, WPZS shall have

the option of terminating this Agreement. |

7. City Financing.- If requested by WPZS, the City will consider issuing debt for
capital purposes at the Zoo. Funding for debt service on such debt, other than debt issued for the
Parking Garage described in Section 8, shall be the responsibility of WPZS. Tn the event WPZS
 fails to provide funds to pay debt service in a timely fashion, the City will pay such debt service. .
from its own funds and will reduce its payments under Section 5.2 by a corresponding amount,

8. Parking Giarage.

8.1 Study. The City and WPZS shall conduct a study to address traffic and
parking issues raised in the EIS for the Long-Range Plan. The study will be paid for by WPZS
using funds provided in the Agreement or other WPZS funds. The study will examine issues
mcluding the size of a parking structure or structures on the Zoo property, possible locations,
estimated costs, possible ancillery uses, and expected Net Parking Revenue,

8.2  City Finance Responsibility. If a Parking Garage is identified in the Long-
Range Plan adopted by the City, the City shall finance the Parking (arage. Such financing shall
be authorized as soon as practicable afier adoption of such Long-Range Plan, In the event such
" adopted Long-Range Plan identifies a garage and such financing has'not been authorized by
September 1, 2004, the WPZS may terminate this agreement. This date will allow construction
of the garage to commence by December 31, 2004.

83  Debt Service. The debt service for the Parking Garage shall be paid from
the following sources: : A : -

8.3.1 Net Parking Revenue. WPZS shall provide to the City the yearly
Net Parking Revenus toward the debt service on the Parking Garage. ' :

_ 8.3.2 Remaining Share. After the Net Parking Revenue is deducted from
the yearly debt-service payment as required by subsection 8.3.1 above, the remaining debt
service payment shall be split between the City and WPZS, with the City paying three-fourths
(3/4) of the balance and WPZS paying one-fourth (1/4) of the balance. WPZS shall
communicate its actual Net Parking Revenue for six-month periods ending June 30 and
December 31 of each year within 45 days after each date. The City will then invoice WPZS for
this amount plus WPZS's 25% share of the remaining debt service on the Parking Garage, The
City will invoice the WPZS in order to ensure timely payment of debt service on the City’s
bonds, If WPZS fails to pay the invoiced amount within 45 days after the date of the invoice, the
City will pay such amount for debt service from its own funds and will reduce its payments
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. under Section 5.2 by a corresponding amount. Timely payment by WPZS is a central and

material term of this Agreement. Notwithstanding the City's reduction.of payments under
Section 5.2 of this agreement, if WPZS two times within any five-year period fails to pay the
invoiced. amount within 45 days after the date of the invoice, that shall constitute a default and-
“shall be grounds for the City to terminate this Agreement without the need to provide any period
after the due date of the WPZS’s debt service payment for WPZS to cure its defanlt.

8.4  Design and Construction. WPZS shall be responsible for design and
construction of the Parking (Garage consistent with Section 13 below.

8.5  Parking Operation. WPZS shall be solely responsibie for operating the
Parking Garage. Operations responsibility shall include maintaining the Parking Garage
consistent with Section 17 below, WPZS will implement policies and incentives to encourage
Zoo visitors to use such a garage. WPZS shall have exclusive control over applicable rates for
using the Parking Garage. WPZS agrees to set parking rates to encourage short-term parking and
carpooling and to ensure that parking revenues provide the maximum feasible share of debt
service on the Parking Garage. The City reserves the right to change any terms of this section
8.5 if and only to the extent that such changes are required, in the opinion of legal counsel to the
City, to provide or maintain the tax-exempt status of bonds issued for the Parking Garage,

8.6  Restricted Parking Zone. The City shall not institute a Restricted Parking
Zone or other preferential parking for residents in the area within four blocks of the Zoo
boundaries until the earlier of December 31, 2004 or completion of structured parking called for
in an adopted Long- Range Plan, In the event that WPZS successfully promotes establishment of
an RPZ within four blocks of the Zoo following completion of any such garage, WPZS will pay
for one pemut fee per household within any such RPZ for an initial fwo-year penod

8.7  Alternative 'I‘ransuortatlon To help relieve overflow parkmg in the
neighborhood, WPZS will continue fo develop an alternative transportation plan in conjunction
with King County Metro and the City's policy office. The plan will provide incentives for
improved transit, bicycle and pedestrian access, as wel! as bicycle corrals and transit options for
major events. Improved transit, bicycle and pedestrian access will be built into all parking
improvements. WPZS will also develop an employee trip reduction plan, dedicated employes
carpool spaces, and explore extending transit pass subadws to all Zoo staff, adding a flexcar and
partlmpataon in the guaranteed ride home program.

8.8  Apprenticeship Program. WPZS and its prime contractor(s) will establish .
a {arget that fifleen percent (15%}) of estimated hours of construction work on the Parking Garage
will be assigned to apprentices. WPZS has stated its intention that at least ten percent (10%) of
the value of the construction work on the Parking Garage be subcontracted to women or
minority-owned business enterprises. :

9, Long-Range Plan,
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The Parties acknowledge that this Agreement contemplates the adoption by the
City of the Long-Range Plan, as deemed acceptable by WPZS, on or before April 1, 2002, Inthe
-event that such a Plan is not adopted by April 1, 2002, WPZS may terminate this Agreement.

10, Pormits, Licensing and Accreditation..

10.1  Reguired Permits, Licenses and Accreditation, Throughout the Term
{including any extensions thereof), WPZS shall cause both itself and the Zoo to be at all times
(a) accredited by the AZA; (b) licensed with the United States Department of Agriculture; .and
{c) licensed by the Seattle-King County Health Department, Any failure on the part of WPZS to
comply with this Section shall constitute a material breach of this Agreement.

102 Other Licenses and Permits. As part of the transition plan described in
Section 3.3, the City and WPZS will develop a list of all licenses and permits currently held by
the City in connection with the operation of the Zoo. Subject to any necessary approvals; the
City hereby agrees to transfer all such lcenses and permits to WPZS, and WPZS and the City
shall use their best efforts to either have those licenses and permits legally trangferred to WPZS
or to have them canceled upon WPZS8’s obtaining replacement permits or licenses in its name if
transfer is not possible except that certain licenses and permits shall remain in the posgession of
the -City and under the Clty s name, and WPZS shall hereby be authorized as the agent of the
City to perform such services under such licenses and permits as are required in the operation of
the Zoo to the extent permitted by applicable law, if such licenses or permits are required to be
held by a governmental entity and/or owner of the Premises or for such other reasons as may be
agreed to by the parties. Upon any termination of this Agreement for any reason, WPZ$ shall
transfer gll licenses and permits back to the City and WPZS shail use its best efforts to assist the
- City with the documentation of any such transfer or reapplication for any such permit or hcensa.
fo be held in Cxty s name after such termination.

i1, New Facilities Operating and Mainternance Costs. As WPZS funds and builds

new exhibits, support and visitor facilities, the corresponding increases in operating, program
+ and maintenance costs will be the responsibility of WPZS, with the City being the owner of such
new exhibits, support or visitor facilities (including the Parking Garage).

12. Admissions,

12.1  WEZS Responsibility. Subject to 12.2 and 12.3 below, WPZS shall have
the authonty to set Zoo admissions charges; provided that, the City and WPZS intend that the
Zoo rematn accessible to individuals from all economic circumstances, In general, admissions
pnces shouid refiect market rates for comparable attractions in Seaftle and elsewhers and not
increase by more than the rate of inflation being experienced by the Zoo (which includes, but is
not limited to, costs such as personnel, supplies, equipment, and utilities). Prior City Counei}
approval shall be required for increases in admission charges greater than such standard. WPZS
* shall retain all admission proceeds, mcludmg gate receipts, and expend such proceeds consistent

with the Zoo’s operation and programming,
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12.2  Access. WPZS agrees to operate the Zoo with the goai of providing the
widest possible access to the Zoo to the general public, at an affordabls cost. In furtherance of
that goal, WPZS agrees to at a minimum maintain the practice of providing substantially reduced
admission to the Zoo for school groups, making available at least 40,000 fres passes annually fo
human services agencies and to pursue other options for sase of access to the Zoo and special
© services at the Zoo for children, seniors, the disabled and low-income individuals.

12.3  Admissions Tax. The Parties acknowledge that no City admission taxes
are currently charged on Zoo admission. The Parties further agree that the Zoo will continue to
be exempt from City admission taxes, so long as similar facilities (such as the Seattle Aquarium
and Pacific Science Center) are exempt from such taxes. :

13, Capital Improvements and Alterations.
13.1 Improvements and Alterations, Generally. Subject to Section 13.3 below,

the public participation terms in Section 20.6 of this agreement below, and the requirements of
the Code, WPZS may make such capital improvements and alterations to the Premises and the
Zoo facilities as WPZS shall determine in its reasonable discretion are necessary to operate the
. Zoo, all in accordance with the Long-Range Plan. Any alterations or capital improvements made
by WPZS tfo or on the Premises shall comply with any and all applicable local, state and federal
laws, rules and regulations, and WPZS shall obtain any required permits for such alterations and
capital improvements, at ifs expense.

13.2  Alternative Public Works Contracting Aﬁthorim. The City may, if lawfu,

access its authority to use alterpative public works contracting procedures pursuant to Chapter
39.10 RCW and any amendments thereto for construction of any appropriate Zoo-related
facilities by WPZS in a manner consistent with the requirements of such stahitory authority,

13.3  Prohibited Capital Improvements and Alterations. -WPZS shall not under

- any condition (a) make any capital improvement or alteration to the Property or the Zoo facilities -
inconsistent with the Long-Range Plan; or (b) make any capital improvement or alteration to the
Property or the Zoo facilities that is subject to the approval of a City department commission or
agency, when such approval has not been obtamfzd :

13.4  Title to Improvements. Except as otherwise provided in this Agreement,
all appurtenances, fixtures, improvements, equipment, additions and other property attached to or
installed in the Premises during the Term shall he and remain the pmperty of City and shall not -
be removed by WPZS wﬁhout approvel of the Superiniendent. -

. 13.5 WPZS’s Personal Property. All furniture, furnishings and articles of
movable personal property mstalled in the Premises by or for the account of WPZS, without
expense to City, and which can be removed without structural or other material damage to the’
Premises (all of which are herein called “WPZS’s Property”) shall be and remain the property of
WPZS and may be removed by it subject to the pmvmxons of Section 25. At least ten {10y days
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prior to delinguency, WPZS shall pay all taxes levied or assessed upon WPZS’s Property and
shall deliver satisfactory evidence of such payment to City. '

14, Utilities and Services.

14,1  Municipal Conservatmn Fund, The Clty agrees that the Zoo should have.
access to the Municipal Conservation Fund (or its substantive equwalem or successor) for
ponservation-related wtility improvements. :

15.  Zoo Animals,

15.1 Rights to Animals. All Zoo animals currently owned by the City and all
rights to animals acquired during the term of this Agreement (collectively, the “Zoo Animals™),
ghall be the sole property of WPZS, which shall also assume all obligations the City may have
with respect to animals exhibited, housed, or otherwise kept or cared for at the Zoo during the
term of this Agreement. The Zoo Animals shall become the property of the City when this
Agreement is terminated. The Zoo Animals shall constitute Personal Property under this
Agreement, but where the general terms of this Agreement relating to Personal Property conflict
- with this Section 15, the provisions of this Section 15 shall govern to the extent of the conflict.

152 Care of Animals. WPZS shall care for all Zoo Animals in accordance
with all federal, state and local laws and regulations, and in accordance with the Long -Range
Plan and policies and puidelines adopted Dby the AZA :

153 Sale and Purchase of Ammals WPZS shaﬁ have the authonty to acqulre
or sell or otherwise dispose of Zoo Animals in the course of WPZS’s operanon of the Zoo. The
acquisition, sale or other disposition of Zoo Animals shall be made in strict accordance with
(a) all applicable federal, state or local laws, regulations and policies, (b) the guidelines and .
. policies of the AZA, and (c) existing and any adopted acqmsmon and - d1sposmcm polities

~ approved by the City. :

. 16. ' Naming Rights.

16.1 Zoo Name. Under no circumastances, with the exception of formal actioﬁ :
by the Board of Parks Commissioners and the City Council, may the Zoo’s name be changed
from “Woodland Park Zoo.”

16.2 Donation Acknowledgement. Any donor recognition at the Zoo will be
consistent with the Parks Department’s naming policy for Zoo facilities, es those policies may be
amended from time to time by the Superintendent. The Superinfendent shall consult with WPZS
prior to making any changes to the Zoo facility naming policy.

17.  Maintenagce.
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. 17.1 Generally. WPZS shall maintain the Zoo in a clean, safe, sanitary and
sightly condition, and as nécessary fo maintain all licenses and accreditations in accordance with
Section 10 above; provided, however, that such obligation shall not, except as specifically set
forth herein, require WPZS to repair or otherwise remedy a Pre-Existing Condition. WPZS shall
employ sufficient personnel, or show evidence satisfactory to the City of personal service
contracts which provide such personnel, to perform the maintenance and repair work in a prompt
and efficient manner in order to keep the Zoo premises at all times in an operating condition that
© is clean, safe and attractive. , ‘

17.2  Contractor Insurance, Each party hereto shall provide evidence acceptable
to the other that every confractor engaged by a party to perform work on the Premises maintain
- insurance in amounts, on policies of coverage and offered by companies satisfactory io City and
WPZS, including but not limited to Worker’s Compensatzon Insurance {(including Emplayers
Liability Insurance) and insurance against Hability for injury to persons and property arising out
of all such contractor’s operations, and the use of owned, non-owned or hired automotive

equipment in the pursuit of all such operations.

18. Staffing and Emplovees

18.1  Generally. The Parties acknowledge that as of the date of this Agresment,
there are approximately 170 City Employees employed in connection with the Zoo. The Parties’
intent is that the City Employees will be given the choice of electing Zoo-related employment
with WPZS or other employment within the City in so. far as is practical and allowable under
"City rules, state, federal and local laws and collective bargaining agreernents,

18 2 WPZS Sugervmwn of Bmgloyees Pursnant to RCW 35.64.010(4) and
commencmg ten (10) calendar days after WPZS first names a Zoo Directer, WPZS shall, in
carrying out the responsibilities under this Agreement, manage, supervise, and direct those
" employees of the City who are employed at the Zoo and may hire, fire, and otherwise discipline
the City Employees subject to the provisions of the City Charter, Cify Municipal Code, City
rules, . state legislation and any applicable collective bargaining agreements. The Zoo Director
shall be the ultimate appointing authority as provided for by City Charter and by City Ordinance.
WPZS shall, in cooperation with the Personnsl Director and the Supermtendent develop

procedures for impleraenting this anthority w1th regard to City Employees

18.3 Bmployees. WPZS shall comply with all applicable federal, state and
local laws, ordinances and regulations pertaining to all employees at the Zoo. In addition, the
WPZS shall be an equal opportunity employer and make reasonable efforts to maintain a diverse

work force.

18.4 Bmployee Trangition Plan. WPZS and the Parks Department will develop
and propose an Employee Transition Plan and present it to the City Council by December 31,
2002. The proposed Employee Transition Plan will be accompanied by one or more proposed
ordinances to implementing elements of the Employee Transition Plan that require such City
Coungil action and to amending this Agreement accordingly. Although City Employees may
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voluntarily resign City employment and be hired by WPZS, no City position existing in the “Zoo
Program” in the City’s Adopted Budget as of the Effective Date of this Agreement will be
-eliminated nor an employee involuntarily transferred to WPZS from these positions unless the

change is adopted by the City Council by ordmance(s} described above,

18.4.1 City Emgioyees Not Sub}eot to Qollectzve Bargaining Agi_‘eemcnt

The Employee Transition Plan may contain provisions for the following elements of employes
transition for those employees not covered by City-negotiated collective bargaining agreements:
1) beginning and end dates for employees to elect transition to employment by WPZS; 2) the
recognition and transfer of benefits such as retirement reservés, sick leave and vacation leave
balances and employee status as might be offered under such transition; 3) the provisions for the
City to “sunset” former Zoo JObS in the event that employees transition from City employment to
WPZS employment; 4) provisions for employees to transition to other City jobs if the Employee
Transition Plan calls for an absolute tramsition date for all employees; 5) a definition of the
means by which WPZS shall direct and supervise the transitioned workforce to provide 2 high
degree of courteous and efficient service to the public; and 6) such other provisions as the City

and WPZS may deem appropriate.
18.4.2 City Employees Subject To Collective Bargaining Agreements.

The City has previously negotiated collective bargaining agreements with collective bargaining
representatives representing certain City employees, and currently anticipates executing three- -
year labor confracts to be effective through 2004 covering these same bargaining units by
December 31, 2001, The Parties recognize that the terms of these collective bargaiming
agreements are binding on the City unless altered by mutual agreement betwsen the City and the
collective bargaining agents and consistent with all applicable state, federal and local laws.
WPZS agrees to supervise such employees consistent with those agreements, It is the intention
of the Parties, subject to the Employee Transition Plan, that City employment positions at the
Zoo subject fo collective bargaining agreements shall become WPZS positions when: a) the
" position can remain & represented position under a collective bargaining agreement between
WPZS and the union which represented such position under City employment; and b) WPZS can
demonstrate that. WPZS can offer employee benefits (including retirement beneﬁts} that are

“comparable to City beneﬁts

18.5 City Payment of Certain Benefits. It is the City’s intention that the
Employee Transition Plan sha)l have provisions for the carryover of certain benefits for those
employees who move from City to Zoo emploment The Bmployee Transition Plan shall
include the following financial elements:

18.5.1 Vacation. For employees who transition from City to WPZS
employment, the City shall calculate the vacation balances for ali employees who transfer to Zoo
Society employment, pursuant to the Employee Transition Plan and pay the WPZS for carried
over vacation leave that WPZS credits {o those employses. The City shall provide WPZS with
full funding for all vacation bours balances credited to Transferred Employees at their current
rates of pay. The City shall pay the WPZS in eight equal quarterly payments beginming with the
end of the first quarter wherein the employees transfer to WPZS employment such that the
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Hability for vacation will be paid out to the WPZS over a two-year period.

18.5.2 Sick Leave The Parties agree that WPZS will credit employees
with carried over sick leave when they transition from City employment fo WPZS employment.
The City shall pay WPZS half of the value of the unused sick leave for Transferred Employees in
equal annual installments over 5 years {10% per year).

, 18.5.3 Pension. The Employee Transition Plan shall address the means
‘and the financial transactions for recognizing City Employee pension benefits, The Parties
intend that City Employess who transition to employment with WPZS shall be credited by
WPZS with their full retirement benefits they earned with the City.  The Parties further intend
that the City will pay to WPZS the present actuarial value of each employee’s retirement benefit
upon transition so that WPZS can offer roughly equivalent retirement benefits to transitioning
employees. The funding for those benefits and City funding source(s) used to make that
payment should be based on the value that most closely balances the objectives of making the
transition neutral for City employses and neutral to the City’s retirement system.

18.6  Payroll and Taxation.

18.6.1 City Payroll Unti! Transition. Until each City Employee leaves.
City employment, either to transition to WPZS employment or otherwise, that employee will
remain on the City payroll for the continued provision of City compensation and benefits,
employee status and payment of taxes and reporting, although the Zoo Director will supervise
them. :

18.0.2 WPZS Payroll After Trangition. After each City Employee who
chooses to transition to employment with WPZS does so, WPZS shall make or cause {o be made
all necessary payroll deductions for disability and unemployment insurance, social security, - -
withholding taxes and other applicable taxes, and prepare, maintain and file or cause to be filed -
all necessary reports with respect to such taxes or deductions, and ali other necessary statements
anc reports.

19. Fiscal Matters,

19.1  Capital Campaign. WPZS shall use its best efforts to make reasonable
progress toward implementation of the Long-Range Plan through the term of this Ag’feement and
any extensions thersto.

19.2  WPZS Revenue. All revenue collected by WPZS associated with the Zoo,
including without limitation fees and receipts from admission, concessions, souvenirs and other
services offered by WPZS to the public at or in association with the Zoo, ané all contributions
collected by WEZS from any other source, shall be expended or invested by WPZS exclusively
for Zoo Purposes.
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18.3  Miscellaneous Fees and Prices. Subject to Section 12 of this Agreement,
WPZS shall have the authority to set the amount of all prices and fees for admissions, services
rendered or sales made to the public or otherwise at the Zoo, including without limitation, food -
and drink concesszons membership passes, SOUVEnIrs, parkmg, special exhibits and cther spaclal

events

19.4  Franchises or Concessions. WPZS shall have exclusive auth'ority to grant
to any non-profit corporation or public or private orgamzatmn franchises or concessions that

further the public use and enjoyment of the Zoo.
19.5  Selicitation of Private and Public Funding. WPZS shall (a) use its best

efforts to (i) actively solicit private support for WPZS through membership fees and charitable
contributions and (ii) actively solicit federal, state or local grants or other funds to support the
" operation and purposes of the Zoo; and (b) apply all funds confributed to it as membership fees,
charitable donations, public grants or loans, or any other sources, to the Operating Expenses,
capital improvements at the Zoo and other Zoo Purposes in accordance with this Agreement, and
to the administrative and eperating expenses of WPZS. The City hereby agrees to use its
reasonable efforts to assist WPZS in the solicitation of federal, state and cou.nty grants or other
sources of public funding to support the operation of the Zoo. .

19.6  Prior Contracts Between WPZS and the City. This Agreement supercedes

all prior contracts and reimbursement arrangements between WPZS and the City,

. 20. Reporting Obligations and Public Involvernent.

20.1  Annual Report to Superintendent. On or before May 1 of each year
throughout the Term of this Agreement, WPZS shall, at its sole expense, prepare and submit to
the Superintendent for his or her review, the Annual Report. This report will provide a general
* summary of the Zoo’s operations and will include a complete financial accounting for ali funds,
including use of Levy proceeds, use of major maintenance funding, and a listing of all capital .

investments made at the Zoo. In addition, WPZS will also evaluate its performance in the area .

of customer service.

20.1.1 Amnual Plan to the Superintendent. At least 30 days prior to the beginning
of each fiscal year for WPZS, WPZS shall, at its sole expense, prepare and submit to the
Superintendent for his or her information, an Annual Plan. The Superintendent or WPZS shall
present this plan to the City Council at the discretion of the Chairperson of the Culture, Arts and
Parks Committee or its successor as an informational item. The Annual Plan shall, at a
minimum, present the one-year capital improvement plan for the Zoo, a description of major
programimatic changes planned at that time for the ensuing year and any proposed changes in
fees at the Zoo.

20.2 Supplementary Reports. In addition to submitting the Annual Raport and
Annual Plan to the Superintendent, WPZS shell also submit the following reports:
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20.2.1 Reports to Parks Board. Beginning six (6) months after the mutual
cxecutmn of this Agreement and on a quarterly basis thereafter throughout the term of this
Agreement, WPZS shall, at its sole expense, prepare and submit to the Parks Board a quarterly
report setting forth a summary of the operations of the Zoo and the services prowded by WPZS

at the Zoo for the preceding quarter.

20.2.2 Report to Oversight Committee. Beginning six (6) months afier
the mutual execution of this Agreement and on an annual basis thereafter throughout the term of

this Agreement or the life of the Levy and any renewal thereof, whichever is shorter, WPZS
shall, at its sole expense, prepare and submit to the Oversight Committee or its functional
successor with respect 1o monitoring expenditure of Levy funds, an annual report detailing the
expenditure of Levy funds received by WPZS for the preceding year.

20.2.3 Monthly Regort to the Sup_ermtendent Beginning one month after
the mutual execution of this Agreement and on a monthly basis thereafter throughout the term of
this Agreement, WPZS shall, at its scle expense, prepare and submit to the Superintendent a
monthly report outlining the finances of the Zoo for the previous month. This report shall
include a summary of revenue from varions sources and an accounting of costs.

20.3  Annugl Independent Audit. Within sixty (60) days after the end of cach
Fiscal Year, WPZS shall arrange for an audit of its books and records by an independent,
certified public accountant; this audit shal! be conducted at WPZS’s sole cost and expense and
shall cover the previous Fiscal Year. WPZS shall deliver to the Superintendent an original,
signed copy of each such annual audit, by the earlier of (a) thirty (30) days after the completmn
of such audit or (b) 150 days after the end of the Fiscai Year covered by such andit. .

20.4 Books and Records.

'20.4.1 Financial Records,  WPZS shall establish and maintain books, records .
and systems of account relating to fthe Zoo's Gross Revenue and Operating Expenses in
accordance with generally accepted accounting practices for not-for-profit organizations. These
records shall, to the exteni necessary {o meet requirements for andits under Section 20.5 of this
Agreement, be retained by WPZS and made available to the City upon request

204.2 Zoo Amma Records The WPZS shali estabhsh and mamtam consistent
with City practice as of the Effective Date of this Agreement, records pertaining to the veterinary
management and treatment of Zoo Animals in its care (“Zoo Animal Records”). WPZS shall
make Zoo Animal Records reasonably available to the Superintendent upon the Superintendent’s
request to enable the City to determine that Zoo Animals are receiving proper care and treatment
consistent with the requirements of this Agreement The Superintendent shail make Zoo Animal
Records used by the Superintendent or in the Superintendent’s possession available for
disclosure to the public through routine City records disclosure procedures. - If the
Superintendent receives a request from a member of the public for identifiable Zoo Animal
Records that the Superintendent does not possess, the Superintendent will forward that request to
the WPZS, and the WPZS shall promptly make the requested Zoo Animal Records available to
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the requester. If the WPZS receives a reqﬁest from a member of the public for identifiable Zoo
Animal Records, the WPZS shall promptly make the requested Zoo Animal Records available to

the requester,

20.5 City Andit Participation. If requested by the City, WPZS shall make -
available all information reasonably necessary for the City and the State Auditor to perform
audits of the use and application of all revenues, grants and fees, all City funds, except for
private fundraising activities and private donor information, received by WPZS during the
current and precedmg year, including Zoo operations and managemant

20.6 Public Involvement.

' 20.6.1 Involvement on WPZS Board, Subject to the provision that all
WPZS Beard appointees shall be subject to qualification and approval based upon the criteria
generally recognized for membership on the WPZS Board, the following ex officio members of
the WPZS Board shall each have the anthority to appoint persons to one citizen position, with a
three-year term for each such position, on the WPZS Board: the Superintendent; the Mayor; and
the City Council committee that generally oversees parks functions. Following the initial
appointments to the three Board positions authorized under this subsection 20.6.1, succeeding
new appointments to these three positions by the appointing authorities may only be made
effective upon the eceurrence of a vacancy or expiration of the preceding term.

' 20.6.2 Public Review of Annual Report and Annual Plan.  WPZS shall

prowde the public with an opportumty to review and comment on the Aonual Report and further

* agrees to respond to such comments in a supplementary report to the Superintendent. The WPZS

shall provide the public with an opportunity to review and comment on its draft Anuual Plan and
further agrees to respond to any such comments in ihe final Annual Plan to be submitied to the

Sup erintendent.

. 20.6.3 Public Involvement Process for Major Capital Projects. ‘The City -
and WPZS egree that the development process for any major capital projects at the Zoo must
include significant” opportunitics for public involvement. For each capital project, the
Superintendent and WPZS will develop such a process for public involvement that is consistent
_ with the Parks Department’s Public Involvement Policy, In addition, the WPZS Public Affairs
Committee can recommend to the Board of Directors as a whole that a public involvement
process be held for other major activities at the Zoo. Such recomumefidation shall be subject to a
'vote of the Board of Directors. ' '

20.6.4 Ngighborhood Liaison. The City and WPZS agree that there are
and will continue to be unique conceins for the immediate neighbors of the Zoo, WPZS agrees
to designate a neighborhood liaison from both the WPZS Board and the WPZS ‘staff to
communicate with the Phinney Ridge, Wallingford, Fremont, and Greenlake communities on a |
regular basis. WPZS, in consultation with such neighborhoods, will develop protocols for
conununicating with such neighborhoods and for conveying citizen concerns and opinions to the
WPZS Board for consideration and response. Such protocels will be developed by the end of the
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first quarter of 2002, Among matters to be addressed by the WPZS through such liaisons is the
impact of WPZS programming on the neighborhoods identified herein. The Neighborhood
Liaison committee will alse have a formal role in any decision by WPZS io consider

implementation of an RPZ after completion of the parking structure. '

20,6.5 WPZS Board Meetings; Notice and Public Participation.
. Approximately one week in advance of any regularly scheduled WPZS Board meeting, the

WPZS Board shall provide notice of WPZS Board meeting times, location and proposed agenda
items as of the date of the notice to any member of the public who submits a written request for
such potice. Any written request for such notice shall identify whether the requesting party
wishes fo receive such notice by electronic or regular mail. The WPZS Board shall also post
such notice on the WPZS internet web page approximately one week in advance of any regulasly
scheduled WPZS Board meeting. The proposed agenda identified in the notice shall be subject
to change until the commencement of the meeting. The WPZS Board Chan- shall provide for g

public comment period at each meetmg

20.7.1 WPZS Code of Ethlcs The WPZS shall have a code of ethics governing
its board members, employees and activities consistent with applicable requirements of State and
federal laws and American Zoo and Aquarium Association standards. The City may request
from WPZS$ those documents fiecessary for the City to confirm the establishment of an ethics .
and conflict of interest policy.

20.7.2 WPZS will report on compliance with the ethics and conflict of interest
policy and any issues that have arisen as a result, io the Annual Report. L

21.  Insurance. The Parties will provide insurance and abide by the insurance
provisions of this Agreement in accordance with Appendix A of this Agreement.

22,  Representations and Warranties. WPZS hereby represents and warrants to the .
City and covenants as follows:

22.1 Experience. WPZS is experienced in aspects related to ’fhe operation and
management of the Zoo and hereby agrees to apply its best efforts and most efficient methods n
the full operation and management of the Zoo.

22.2 Formation. WPZS is a nonprofit corporation duly incorporated, validly
existing and in good standing under the laws of the State of Washington, WPZS shall at all
tirnes during the Term of this Agreement maintain its fax-exempt status under Sections 501(c)(3)
of the Internal Revenue Code. .

22.3  Authority. WPZS has full power and authority (corporate or otherwise) to
enter into this Agreement and to consummate the transactions contemplated by it. -This
Agreement has been duly authorized by all necessary action on the part of WPZS and no other
corporate or other action on the part of WPZS is necessary to authonze the execution and
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delivery of this Apreement. The individual executing this Agmement for WPZS has full
authority to do so and thereby {o bing WPZS to its terms. _

22.4  [Reserved]

22.5 Conflicts and Consents. The execution and delivery by WPZS of thig
Agreement and the performance by WPZS of the transactions contemplated in it will not violate -
any federal, state or local law, rule or regulation, or conflict with or result in any breach or
violation of, or constitute a default (or an event which with notice or lapse of time or both would
become a default) under, or constitute an event or conditton that would permit termination or
acceleration of the maturity of, the Articles of Incorporation, bylaws or partnership agreement of |
- WPZS {as applicable) or any indenture, mortgage, lease, agreement or other instrument or
obligation to- which WPZS is a party or by which it may be bound whose termination or
acceleration would materially adversely affect the ability of WPZS fo perform its obligations
under this Agreement. No approval, authorization, consent or other order or action of, or filing

or registration with, any person, entity or governmental authority is required for the axecutxon
and delivery by WPZS of this Agreement. : ‘

22.6  Conflict with Orders, etc. The execution and delivery by WPZS of thls'
Agresment will not conflict with any order, judgment or decree of any court, government,
government agency or instrumentality, whether entered pursuant to comsent or otherwise, by
which WPZS may be bound or affected.

22.7 Litigation. There is no litigation, action, arbitration, grievance,
administrative proceeding, suit or claim filed and pending, nor is there any investigation by a
govermmental agency of WPZS or any of its atfiliates that, if adversely decided, could have a
material adverse iimpact on WPZS’s ability to perform its obligations under this Agreement.

23, Porce Majeure. As used herein, the term “Force Majeure” with respect to
a delay in performance shall mean any delay that is attributable to (a) any strike, lockout or other
labor or industrial disturbance (whether or not on the part of the employees of either party
hersto), civil disturbance, future order claiming jurisdiction, act of the public enemy, war, riot,
sabotage, blockade, embargo, inability to secure customary materials, supplies or labor through
ordinary sources by reason of regulation or order of any government or regulatory body; (b) any
changes in any applicable laws or the interpretation thereof; or {¢) any lightning, earthquake, fire,
storm, hurricane, tomade, flood, washout, explosion, or any cther cause beyond the reasonable
control of the party from whom performance is required and of is contractors or other
representatives. Any prevention, delay or stoppage in a party’s performance hereunder due to
Force Majeure shall excuse the performance of the party affected for a period of time equal to
any such prevention, delay or stoppage; provided, however, that during the period of any such
delay or stoppage, the party whose performance hereunder is excused shall take all reasonable
steps to minimize the length of such delay or stoppage. '

24.  Indemnities.
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24.1  City’s Indemnity. The City hereby agrees to indemnify, save harmless and
defend WPZS from any and ail losses, claims, actions or darage suffered by any person or entity
by reason of or resulting from any act or omission of the City or any of its officers, agents,
employees, or invitees in connection with use or occupancy of the Property, including trademark,
patent, and copyright infringement; but only to the extent such claims, actions, costs, damages or
expenses are caused by the negligence of the City, its authorized officers, agents, employees or
mvitees., The indemmification provided for in this section shall survive any termination or
expiration of this Agreement. The City waives, with respect to WPZS only, its immunity under
RCW Title 51, Indasmal Insurance. This indemnification provision is the result of mutual

negotiation.

242 WPZS’s Indermmty. WPZS hereby agrees to indemnify, save harmless |
and defend the City from any and all losses, claims, actions or damaged suffered by any person
or entity by reason of or resuiting from any act or omission of WPZS or any of its officers,
agents, employees, or invitees in connection with use or occupancy of the Property, including
trademark, patent, and copyright infringement, but only to the extent such claims, actions, costs,
damages or expenses are caused by the negligence of WPZS, its authorized officers, agents,
employees or invitees. The indemnification provided for in this section shall survive any
termination or expiration of this Agreement. WPZS waives, with respect to the City only, ite
immunity under RCW Title 51, Industrial Insurance. This indemnification provision is the result

of mutual negotiation.

24.3. Relationship fo Insurance Obligations, Nothing contained in this Section 24 shall
be construed to affect the allocation of responsibilities between the Parties or the
insurance coverages required in Section 21 and Appendix A of this Agreement,

25. .  Default; Termination of Apreement; Remedi_es. -

25.1 Teonination by City. . The shall have the right to terminate this
Agreement following an Event of Defauit The following shali constitute. “Events of Default”

under this Agreement:

(a) Failure of WPZS to perform or comply with‘ any covenant or - ..

condition made under this Agreement, or failure of any representation or warranty made by
WPZS in this Agreement to have been or to continue to be true and correct, provided WPZS
shall have a period of sixty (60) days from the date of written notice from the City within which
to cure such default, or, if such defauit is not legally capable of cure within such 60-day period,
WPZS shall have a reasonable period to complete such cure if WPZS promptly undertakes action
to cure such defaunlt thhm such 60-day penod and thereafter diligently prosecutes the same to

completion;

{b}  Abandonment or assignment or encumbrance or transfer of this..
Agreement or of the Property by WPZS, without the prior written consent of City; and
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{© The appointment of a receiver fo take possession of all or
substantxally all of the assets of WPZS, or an assignment by WPZS for the benefit of creditors, or
any action taken or suffered by WPZS under any insolvency, bankruptcy, reorganization,
moratorium or other debtor relief act or statute, whether now existing or hereafter amended or
enacted, if any such receiver, assignment or action is not released, discharged, dismissed or

vacated within sixty (60) days.

T he foregoing is in addition to any other right to terminate exphcl‘dy given to the City elsewhere
i this Agreement.

252 Termination By WPZS. In the event the City fails fo timely pay any.
~ portion of any fee due under this Agreement or to commence the process for requesting voter
approval of a renewal term for the. Levy or to paffonn any other obligation required to be
performed by the City hereunder, and such failure is not cured within sixty (60) days after
written notice of such failure has been delivered to the City by WPZS, WPZS shall have the right -
to terminate this Agreement; provided that if such default is not legally capable of cure within
such 60-day period, the City shall have a reasonable period to complete such cure if the City
promptly undertakes action to cwre such default within such 60-day period and thereafter
diligently prosecutes the same to completion. The foregoing is in addition to any other right to
terminate explicitly given to WPZS elsewhere in this Agreement.

26, Surrender of Premises; Transition. Upon the Terminition Date or other
termination of this Agreement, WPZS shall (a) prompﬂy remit to the City all Gross Revenues
arising from admission fees or Management Fees, in either case not expended but held by
WPZS, and (b) peaceably quit and surrender to the City the Premises and Property together with
all permanent improvements approved by the City, in good order and condition, normal wear and

- . -tpar and damage caused by casualty or condemnation excepted.  In order to detormine the proper

remiftance to the City under the foregoing clause (a), WPZS agrees throughout the term of this
Agreement to segregate admission fees and Management Fees in an account or accounts separate
from other funds held by WPZS. The Premises and Personal Property shall be surrendered free
and clear of all liens and encumbrances other than presently existing liens and encumbrances and
any other encumbrances created. or approved in writing by City. - WPZS shall, immediately
before the Termination Date or other termination of this Agreement, remove all of WPZS’s
"Property as provided in this' Agreement, and repair any damage resulting from the removal.
~ WPZS's obligations under this Section shall survive the Termination Date or other termination
. of this Agreement. Any items of WPZS's Property which shall remain in the Premises after the
Termination Date of this Agreement may, af the option of the City, be deerned abandoned and n
such case may be disposed of by City in any manner allowed by law.

Upon the termination of this Agreement for any reason, WPZS and the City shall
cooperate to the fullest reasonable extent in effecting an orderly and efficient transfer of the
operation and management of the Zoo from WPZS to the City or its designee, Such cooperation
shall include without limitation the entry into such agreement, the execution of such documents
and the convening of such meetings as may be reasonable required to effect such transfer.
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27. Hazardous Materials.

: 271  Definitions. 'As used herein, the followir;g terms shall have the meanings
set forth below: ‘

27.1.1 “Bavironmental Laws” means any applicable federal, state.and
local laws (whether under common law, statute, ordinance, ruls, regulation, code or otherwise),
permits, orders, decrees, and other requirements of govemmental authorities relating to the
protection of human heaith or the environment, whether existing as of the date hereof, previously
enforced, or subsequently enacted,

, 27.1.2 “Hazardous Material” means any element, compound, chemical,
chemical mixture, or other substance that is identified as, or determined to be, a hazardous, toxic
or dangerous substance, pollutant, contaminant, waste or material under, or is otherwise
regulated under, any Environmental Law or other law relating fo chemical management,
environmental contamination, envircnmental cleanup or nuisances, including, without limitation,
petroleumn and petroleum products, asbestos, radon and other radmactwe materials, bio-hazards

and lead-based paint.

27.1.3 “Release” when nsed with respect to Hazardous Material shall
include any actual or imminent spilling, leaking, pumping, pouring, emitting, emptying,
discharging, injecting, ‘escaping, leaching, dumping, or disposing in, on, under or about any other
part of the Property.

272 No Hazardous Materials. WPZS covenants and agrees that neither WPZS
nor any of its agents or Invitees shall cause or permit any Hazardous Materjal to be brought
upon, kept, used, stored, generated or disposed of in, on or about the Property, or transported to
or from the Property, provided that WPZS may use such substances in such lmited amounts as
are customanly used i the operation and maintenance of a zoological gardens so long as such:
use is in compliance with all applicable Environmental Laws. Fach party hereto shall
immediately notify the other party if and when such party leamns or has reason to beheve there
has been any Release of Hazardous Material on or about the Property.

273 WPZS’s Bpnvironmental Indemnity. If WPZS breaches any of its
obligations contained in this Article, or, if any act, omission or negligence of WPZS or any of its
agents or Invitees results in any contamination of the Premises or any other part of the Property
or in 'the Release of Hazardous Material from, on, about, in, on or beneath the Property, then
WPZS shall Indemnify the City from and against all Losses (including, without limitation, the
loss or restriction of the use of the Property and sums paid in settlement of claims, fines, civil
penalties, attorneys’ fees, consultants’ fees and experts’ fees and costs) arising during or after the
Term of this Agreement and relating to such Release; provided, however, that the ITndemmity
contained in this Section shall not apply to any Losses resulting from a Pre.BExisting Condition.
The foregoing Indemmity includes, without limitation, costs incurred in connection with the
investigation of site.conditions and all activities required to locate, assess, evaluate, remediate,
clean up, remove, contain, freat, stabilize, moritor or otherwise control any Hazardous Material,
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and to restore the Property to its prior condition, Without limiting the foregoing, if WPZS or any
“of its agents or invitees causes or permits the Release of any Hazardous Materials on, about, in or
beneath the Property, WPZS shall, immediately, at no expense o the City, take any and all -
necessary actions to abate and remediate the Release in accordance with all Environmental Laws.
WPZS shall afford the City a full opportunity to participate in any discussions with governmental
regulatory agencies regarding any settlement agreement, cleanup or abatement agreement,
consent decree, or other compromise or proceeding involving Hazardous Material. R

27.4  City's Envirorumental Indemmity, If any act, omission or negligence of the

City or any of its agents {other than WPZS) results or has resulted in any contamination of the
Property or in the Release of Hazardous Material from, on, m, on or beneath the Property, then
the City shall Indemnify WPZS from and against all Losses (including, without limitation, the
loss or restriction of the use of the Premises or the Property and sums paid in fines, civil
penalties, attorneys’ fees, consultants’ fees and experts’ fees and costs) arising during or after the
Term of this Agreement end resulting from such Release; provided, however, that the foregoing
~ Indemnity shall not include Indemmnification for any Losses resulting from WPZS’s aggravation
of any Pre-Existing Condition through WPZS’s actions or inactions, or the actions or inactions of

. its agents, officers or employees, whether negligent or non-negligent. The foregoing Indemnity
includes, without Himitation, costs incurred in connection with the investigation of site conditions
" and all activities required to locate, assess, evaluate, remediate, cleanup, remove, contain, treat,
stabilize, monitor or otherwige control any Hazardous Material, and to restore the Property to its
prior condition, The City shall afford WPZS a full opportunity to participate in any discussions
with governmental regulatory agencies regarding any sefilement agresment, cleanup or
abatement agreement, consent decree, or other compromise or proceeding involving Hazardous

Material.

28, {Rescrvéd.}

29.  Assignmments; Subcontracting. WPZS has been chosen by the City to operate and
manage the Zoo in reliance upon WPZS’s stated and unigue expertise, skill and experience.
WPZS ‘shall not assign, transfer, morigage or encumber its interest in this Agreement or any
other right, privilege or license conferred. by this Agreement, either in whole or in part. Any
assignmeént or encumbrance shall be voidable and, at the City’s election, shall constitute a
material default under this Agreement, Without limiting the obligations of WPZS under this
Agreement, WPZS shall have the right and the authority to enter into contracting arrangements
with any other person or entity (including without limitation the Parks Department or other City
agency) for the provision of any service required or allowed to be performed by WPZS under

this Agreement.

30,  Notices. All notices required to be given hereunder shall be in writing and either
delivered personally or sent by certified mail to the appropriate address listed below, or at sich
other address as shall be provided by written notice. Notice shall be deemed communicated two
City business days from the time of mailing if mailed as provided in this section, For
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convenience of the parties, copies of notices may also be given be other means; however, neither '
party may give official or binding notice except by personal delivery or by certified mail.

If to the WPZS:

Woodland Park Zoological Society
601 North 59th Street

Seattle, Washington 58103-5858
Attn; Zoo Director

If to the City of Seattle

Parks Departfnant:

City of Seattle Department of Parks and Recreation
100 Dexter Avenue North

Seattle, Washington 98169

Attn: Superintendent of Parks and Recreation

And to the:
- Director of Finance:

City of Seattle

Department of Finance

M\S 07-42-00

700 Fifth Avenue, Suite 4200
" Seattle, Washington 98104
- Attn: Director of Finance -

31. Compliance with Laws.

311 Qenerally WPZS shall comply and conform with all laws and all
govermmnental regulations, rules and orders that may from time to time be put into effect relating
to, controlling or hrnltmg the use and operation of the Zoo. WPZS shall secure, or cooperate
with the City in its securing, all permits and licenses specifically required for the operation of the
Zoo (copies of which shall be promptly provided to the Parks DePaﬂment) and shall comply
with all -applicable laws and regulations relating to labor employed in and relating to the

.‘ operatton of the Zoo.

31.2  Pre-Existing Conditions. Notwﬂhstandmg any other prevision of this
Agreemant to the contrary, WPZS shall incur no liability for, or assume any obligation to correct,
any Pre-Existing Condition; provided, however, that WPZS shall use its reasonable efforts to
{(2) identify all such Pre-Existing Condztzons and not1fy the City immediately of their existence,
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(b) take all reasonable action necessary to minimize any risk of injury or liability that may be
occasioned by such a Pre-Existing Condition, and (c) to the extent funds are or become available,
as referred to in the following sentence, take all reasonable action necessary to correct any such
‘Pre-Existing Condition; provided further, however, that the foregoing shall not condition or limit
City's Indemnity under Section 24.1.2 sbove. The City hereby agrees to use its reasonable
efforts to assist WPZS in cbtaining such grants or other fimds as may be available to assist in the
financing of any work performed to bring any building, structure or service within the Premises
into compliance with any applicable local, state or federal law or regulation, including without
limitation the Americans With Disabilities Act of 1990. Nothing in this Section shall eliminate
any obligation of WPZS to ensure that all new construction, remodeling or rehabilitation work
~ performed by WPZS at the Zoo is completed in compliance with all applicable local, state and
federal laws and regulations. Either party shall have the option of terminating this Agreement in
the event the parties are unable to satzsfaotonly resolve any Pre-Existing Condition. :

31.3  Americans with Disabilities Act. WPZS acknowledges that the Americans
~ with Disabilities Act (the “ADA’™) requires that programs, services and other activities provided
by a public entity to the public, whether directly or through a contractor, must be accessible to
the disabled public. WPZS further acknowledges its obligation to comply with the ADA and any
other federal, state or local disability rights legislation. WPZS warrants that it will fulfill that
obligation, and that it wili not discriminate against disabled persons in the provision of services,
benefits or activities pursuant to this Agreement.

31.4 Non-Discrimination Ordinances. WPZS shall comply with all provisions
of Chapter 20.44 and 20.45 of the Seattle Municipal Code, as amended, recodified or reenacted
from time to time, relating to equal opportunity in employment and business practices. Such
provisions are incorporated herein and by reference made a part of this Agreement as though
fully set forth herein.

‘ 32, Taxes Assessments Licenses, Permit Fees and Liens. WPZS agrees to
pay taxes of any kind, including any possessory interest taxes (unless exempt under Washington
law), that may be Iawﬁliiy assessed on or on account of the performance of this Agreement and
to pay all other taxes, excises, licenses, permit charges and assessments based on WPZS's use of
" the Premises that may be imposed upon WPZS by law, all of which shall be paid when the same
become dus and payable and before delinquency. WPZS agrees not to allow or suffer a lien for
any such taxes to be imposed upon the Premises or upon any equipment or property located
thereon without promptly discharging the same, provided that WPZS, if so desiring, may have
- reasonable opportunity to contest the validity of the same. If WPZS intends to contest or to fail
to pay when due dny tax or fee referred to in the preceding sentence, WPZS shall provide the
City with at Ieast 30 days notice of that intention before the tax is due, explaining its reasons.
The City may choose to pay the tax on behalf of the WPZS, and if it is later determmed the tax or
_some portion of it was validly owing, WPZS shall reimburse the Clty

33. Miscellaneous.
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33.1 Lisbility of the City. The City’s obligations to WPZS under this
Agreement shall be limited to the terms and conditions set forth herein. Notwithstanding any
other provision in this Agreement to the contrary, in no event shall the City be liable, regardless
of whether any claim is based on coniract or fort, for any special, consequential, indirect or
incidental damages, including without limitation lost profits, arising out of or in cormection with
this Agreement or the services performed in connection with this Agreement, :

33.2 Liens. WPZS shall keep the Premises and Personel Property free from-
any liens arising out of any work performed, material firnished or obligations incurred by or for
WPZS and any other liens or encumbrances.

_ 33.3 Parties and Their Agents. As used herein, the term “agents” when used .
with respect to either party shall include the agents, employees, officers and representatives of
such party. All approvals, consents or other determinations permitted or required by the City
hereunder shall be made by or through the Superintendent unless otherwise provided in this
Agreement or unless the City gives notice otherwise to WPZS.,

33.5 Dispute Resolution. In the event of a dispute between or among WPZS
and the City regarding any term of this Agreement, the parties shall attempt to resolve the matter
informally through the following mechanism: the Superintendent and the Director, or their
respective designee(s), shall meet to review and discuss the matter(s) in dispute; if the
Superintendent and the Director are unable to reach a mutual resolution, the WPZS Board
Chair(s) shall meet with the Supsrinfendent and other City representatives, as appropriafe, to -
review and discuss the matter(s) in dispute. If such persons are uneble to resplve the matter
informally, either party may submit the matter to 2 non-binding, structured mediaticn procedure
fashioned by persons or organizatiens experienced in alternative dispute resolution ("ADR™)
procedures. The mediation may be requested by any party and shall be initiated within thirty (30)
days from the date of the request unless extended by agreement of both parties. The alternative
dispute resolution procedures utilized for the mediation shall include the exchange of written
claims and responses, with supporting information, at least seven (7) days prior to the actual
mediation. The positions expressed and mediator's recommendations shall not be admissible as
evidence in any subsequent ADR or legal proceeding. If the matter is submitted to mediation and
the matter is not resolved, an affected parly shall be entitled to pursue any legal remedy

available. : =

33.6 No Implied Waiver. No failure by either party hereto to insist upon the
strict performance of any obligation of the other party under this Agreement or to exercise any
right, power or remedy arising out of a breach thereof, irrespective of the length of time for
which such failure continues (except in cases where this Agreement expressly limits the time for
exercising rights or remedies arising out of a breach), shall constitute 2 waiver of such breach or
of that party’s right to demand strict compliance such term, covenant or condition or operate as a.
surrender of this Agreement, No waiver of any defaunlt or the performance of any provision
- hereof shall affect any other default or performance, or cover any other period of time, other than
the default, performance or period of time specified in such express waiver. One or more written
waivers of a default or the performance of any provision hereof shall not be deemed to be &
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waiver of a subsequent default or performance. The consent of either party hereto given in any
instance under the terms of this Agreement shall not relieve the other party of any cbligation to
secure the consent of the other party in any other or future instance under the terms of this

Agreerent.

33.7 Headings and Subheadings. The captions preceding the articles and 7
sections of this Agreement and in the table of contents have been inserted for convenience of

- reference and such captions in no way define or 13.1’111’{ the scope or intent of any pI’OVlSlOH of ﬂus '
Agreement, .

33.8 Successors and Assigns. The terms, covenants and conditions contained
in this Agreement shall bind and inure to the benefit of the City and WPZS and, except as
otherwise provided herein, their personal representatives and successors and assigns. There are
no third party beneficiaries to this Agreement. :

33.8  Accessto Zoo. The City, the Parks Department and their duly authorized
agents shall have access to the Premises and other Property at all times (a) for the purpose of
inspection and to make any repairs, additions or renovations as the City may have the right to do
under the provisions of this Agreement, and (b) for use by the City in case of CIMETgency, as -
determined by City in its sole discretion.

33.10 Relationship of Parties. The services to be rendered by WPZS pursuant to
this Agreement are as an indespendent coniractor only and the relatmnsth between WPZS and
the City is solely that of owner and contractor. Nothing contained in this Agreement shall be
construed to create a parinership, joint venture, or a relationship of employment or agcnc}' '

33,11 Agpreement made jn Washington, This Agreement shall be deemed tc be
made in and shall be construed in accordance with the laws of the State of Washington. Venue

of any action brought by one party against the other to enforce or arising out of this Agreement
shall be in King County Supenor Court,

© 33.12 Integrated Agreement: Modification. This Agreement contains all the
agreements of the parties hereto velating to the subject matter addressed herein, and cannot be
amended or modified except by a written agreement approved by the Seattle City Councﬂ and
mutually executed between each of the parties hereto.

33.13 Counterparts. This Agreement may be execufed in two or more
counterparts, each of which shall be desmed an original, but all of which taken together shall
constitute one and the same instrument, :

33,14 Non-Liability of Officials, Employees and Agents. No elective or
appointive board, commission, member, officer, employee or other agent of the City shall be
personally liable to WPZS, its successors and assigns, in the event of any default or breach by
the City or for any amount which may become due to WPZS, its successors and assigns under
‘this Agreement, or for any obligation of the City under this Agreement. Likewige, no board
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Member, member, officer, employee or other agent of WPZS shall be personally liable to. the
City, its successors and assigns under this Agreement, in the event of any default or breach by
WPZS or for any amourt which may become due to the City, its successors ang assigns, or for -
“any obligation of WPZS under this Agreement ' S -

33.15 Time of Bssencs. Time is of the'essence:of e'#ch provision of this -
Agreement. ' ‘ S o .

the right of either party to enforce any and all Indemnities and representations and warranties -

33.16 Survivel of Indemnities. Termination of this Agreement shall not affect ..

given or made to the other party under this Agreement, nor shail it affect any provision or this S

- Agreement that expressly states it shall survive termination hereof. © + - .

DATED this /_day OJZ%% 002,

. CITY OF SEATTLE, WASHINGTON, 2 WOODLAND PARK ZOOLOGICAL -

. ‘Washington Municipal Corporation ~* SOCIETY, a Washington non-profit
' ‘ ' ~ QCeporation . ..
Fo e o 1Y
By S g ‘ By .
Ken Bounds - L - Maggie Walker, Co-Chair . -
Superintendent of Parks and Recreation -~ Board of Directors. b

By authority of Ordinance No. 120697

Exhivits: A-l (diegram) -~ © o By

A2 (description) | " Bill Lewis, Co-Chair -
, B (leases) . ~ Board of Directors L o
. Appendix A: ~ . ‘ . T
Ingurance Provisions -~ - m& o

David L. Towne - | )
" Bxecutive Director/CEQ .

KA99991101156\DLS\DLS_A2016F

34



R N o Y ¥ T oY

10
11
12
13
14
15
16
17
i8
19
20
21
22
23
24
25

EXHIBIT

Honorable Michae! Heavey
Noted for Hearing: September 20, 2010
Without Oral Argument

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING
MARY SEBEK and NANCY FARNAM,
No. 10-2-23013-1 SEA

Plaintiffs,
WOODLAND PARK ZOOLOGICAL
V. SOCIETY’S MOTION TO
INTERVENE
CITY OF SEATTLE and DOES 1 through
10,

Defendants,

L INTRODUCTION AND REQUEST FOR RELIEF
The Woodland Park Zoological Society (“WPZS™) moves to intervene in the

above-captioned case. WPZS contracts with Defendant City of Seattle (the “City”) to
operate the Woodland Park Zoo (the “Zoo™). Pursuant to that contract, the City provides
limited funding that covers part of the operational cost of the Zoo. Plaintiffs’ complaint
seeks to stop all City funding of WPZS based on spurious allegations that the elephant
care, management and facilities at the Zoo violate criminal laws against animal cruelty,
Plaintiffs’ complaint necessarily implicates WPZS’s interests by requesting relief that
would prohibit the City from fulfilling its contractual obligation to provide funding for
WPZS. Compl. 9 15. Further, plaintiffs seek to prove that WPZS’s treatment of elephants

and its elephant exhibit are illegal. WPZS is entitled to intervene in this action in order to

K&L GATES LLP

923 FOURTH AVENUE
WPZ5’S MOTION TQ INTERVENE - 1 SUITE 2000
SEATTLE, WASHINGTON 98104-1158
KAZD4752810001521032_PAA21032P2378 TELEPBOMNE: (206} 6237520
FACSIMILE: (206) 623-7022
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protect its financial, contractual and reputational interests. This Court should grant
WPZS’s motion to intervene,
IL STATEMENT OF FACTS

WPZS vigerously disputes plaintiffs’ allegations and characterization of the facts
regarding its care of elephants at the Zoo. WPZS is proud of its record of operating and
managing the Zoo, one of the premier zoos in this country. See Declaration of Bruce
Bohmke (“Bohmke Decl.”) § 2. The Zoo, includiﬁg its elephant care, is fully accredited
by the American Zoo and Aquarium Association (“AZA™). Jd. at 9§ 4. The United States
Department of Agriculture (“USDA™} annually inspects the Zoo’s care of elephants, and
issues permits under federal law attesting to the elephants’ proper care and treatment. /d
at 5. Three elephants — Bamboo, Watoto and Chai — reside in the Zoo’s award-winning
Elephant Forest. /d. at 9 3. The Elephant Forest includes a large area with a paddock,
bathing pool and trails. Jd On cold or wet days, visitors can expect to find the elephants
in their heated barn, which includes cushioned floors. Jd A fourth elephant, Sii, is on
loan to the St. Louis Zoo. WPZS remains committed to ensuring the long term well-being
of its elephants at the Zoo.
A. WPZS Operates the Zoo Under Contract with the City.

WPZS is a Washington non-profit organization. Bohmke Decl. § 6. In March
2002, WPZS and the City executed the Woodland Park Zoo Operations and Management
Agreement (“Management Agreement”). See id at§ 7, Ex. A. In the Management
Agreement, the City transferred exclusive management and operation of the Zoo to
WPZS. Management Agreement at § 3.1. As partial consideration for WPZS’s
management and operation of the Zoo, the City makes annual operations and maintenance

payments to WPZS, and provides other financing. See id at §§ 5.2.1, 5.3.1. The City and .
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WPZS are authorized to enter into the Management Agreement pursuant to state law. See
Ch. 35.64 RCW,
The Management Agreement also transferred ownership of the animals at the Zoo

from the City to WPZS:

All Zoo animals currently owned by the City and all rights to animals
acquired during the term of this Agreement (collectively, the “Zoo
Animals™), shall be the sole property of WPZS ...

Management Agreement at § 15,1 (emphasis added). WPZS has sole management
authority and control over the Zoo Animals, including the “authority to acquire or sell or
otherwise dispose of Zoo Animals in the course of WPZS’s operation of the Zoo.” Id at
§§15.1-15.3,

WPZS’s care for the Zoo Animals includes compliance with all federal, state and
local laws, as well as the AZA guidelines, which is reflected in the Management
Agreement. /d at §§ 15.2, 1.2, AZA, founded in 1924, is the independent accrediting
organization dedicated to the advancement of zoos and aquariums in the areas of
conservation, education, science, and recreation. Bohmke Decl. § 4. WPZS has satisfied
this contractual term, including compliance with AZA’s Standards for Elephant
Management and Care. [d The Zoo, including its elephant exhibit, is fully accredited by
AZA. Id Elephant care at the Zoo is also regulated by the USDA pursuant to the Animal
Welfare Act, 7 U.8.C. §§ 2131-2159. The USDA permits the Zoo annually, and the Zoo’s |

permit is current. Bohmke Decl. § 5.

B. The Complaint Implicates WPZS’s Contract Rights and Alleges that WPZS
Engages in Criminal Animal Cruelty.

Plaintiffs’ complaint requests that the Court order the City to stop funding WPZS.
See Compl. at 15 (*Plaintiffs respectfully pray for...[e]ntry of injunctive relief ordering

the City to cease: (1) providing funds to the Zoo and Zoo Society....”). Plaintiffs request

K&L GATES LLP
925 FOURTH AVENUE
WPZS'S MOTION TO INTERVENE -3 SUSTE 2900
SEATTLE, WASHINGTON 98104-1158
TELEFHONE: (206) 623-7560
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1t seeks only to defend against the claims as presented. This Court should allow WPZS to
do so by granting its motion fo intervene.
V1. CONCLUSION
For the reasons set forth above, WPZS respectfully requests that this Court grant

Its motion to intervene,

DATED this 16" day of September, 2010.

8@:’(}‘ TES LLP

By/,_/O\é“—%-

Paul J, Lawrence, wsBa # 13557

Gregory J. Wong, wSBA #39329
Attorneys for Intervenor Woodland Park
Zoological Society
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7i7i2014 RCW 35.64.010: Contracts for management and operation — Terms — Public hearing.

RCW 35.64.010
Contracts for management and operation — Terms — Public ¥

(1) i the legislative authority of a city with a population over one hundred fifty thousand that is not in a
metropolitan park district contracts with one or more nonprofit corporations or other public organizations for
the overall management and operation of a zoo, an aquarium, or both, that contract shall be subject to this
section. No such contract for the overall management and operation of zoo or aquarium facilities by a
nonprofit corporation or other public organization shall have an initial term or any renewal term longer than
twenty years, but may be renewed by the legislative authority of the city upon the expiration of an initial term
or any renewal term.

(2) Before approving each initial and any renewal contract with a nonprofit corporation or other public
organization for the overall management and operation of any facilities, the city legislative authority shall
hold a public hearing on the proposed management and operation by the nonprofit corporation or other
public organization. At least thirty days prior to the hearing, a public notice setting forth the date, time, and
place of the hearing must be published at least once in a local newspaper of general circulation. Notice of
the hearing shall also be mailed or otherwise delivered to all who would be entitled to notice of a special
meeting of the city legislative authority under RCW 42.30.080. The notice shall identify the facilities involved
and the nonprofit corporation or other public organization proposed for management and operation under
the contract with the city. The terms and conditions under which the city proposes to contract with the
nonprofit corporation or other public organization for management and operation shall be available upon
request from and after the date of publication of the hearing notice and at the hearing, but after the public
hearing the city legislative authority may amend the proposed terms and conditions at open public
meetings.

(3) As part of the management and operation contract, the legislative authority of the city may authorize
the managing and operating entity to grant to any nonprofit corporation or public or private organization
franchises or concessions that further the public use and enjoyment of the zoo or aquarium, as the case
may be, and may authorize the managing and operating entity to contract with any public or private
organization for any specific services as are routinely so procured by the city.

(4) Notwithstanding any provision in the charter of the city so contracting for the overall management
and operation of a zoo or an aguarium, or any other provision of law, the nonprofit corporation or other
public organization with responsibility for overall management or operation of any such facilities pursuant to
a contract under this section may, in carrying out that responsibility under such contract, manage,
supervise, and control those employees of the city employed in connection with the zoo or aquarium and
may hire, fire, and otherwise discipline those employees. Notwithstanding any provision in the charter of the
city so contracting for the overall management and operation of a zoo or an aquarium, or any other
provision of law, the civil service system of any such city shall provide for the nonprofit corporation or other
public organization to manage, supervise, control, hire, fire, and otherwise discipline those employees of
the city employed in connection with the zoo or aguarium.

(5) As part of the management and operation contract, the legislative authority of the city shall provide for
oversight of the managing and operating entity to ensure public accountability of the entity and its
performance in a manner consistent with the contract.

[2000 ¢ 206 § 1]

http://apps.leg.wa.govrew/detault. aspx?cite=35.64. 010 1M
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ENGROSSED SENATE BILL 6858

Passed Legislature -~ 2000 Regular Session
State of Washington 56th Legislature 2000 Regular Session

By Senators Kohl-Welles, Heavey, Horn, Goings, Rasmussen, Eide and
Winsley

Read first time 02/28/2000. Referred to Committee on Ways & Means.

AN ACT Relating te zocs and aguariums in cities with populations
over one hundred fifty thousand that are not within a metropolitan park

district; and adding a new chapter to Title 35 RCW.

BE 17T ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. (1) If the legislative authority of a city

with a population over one hundred fifty thousand that is not in a

metrepolitan park district contracts with one or more nonprofit
corporations or other public organizations for the overall management
and coperation of a zoo, an aguarium, or both, that contract shall ke
subject to this section. No¢ such contract for the coverall management
and operation of zco or aquarium facilities by a nonprofit corporation
or other public organization shall have an initial term or any renewal
term longer than twenty years, but may be renewed by the legisiative
authority of the city upon the expiration of an initial term or any
renewal term.

(2) Before approving each initial and any renewal contract with a
nonprofit corporaticn or other public organization for the overall
management and coperation of any facilities, the city legislative

authority shall hold a public hearing on the proposed management and

p. 1 ESB 6858 .5L
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operation by the nonprofit corporation or other public organization.
At least thirty days prior to the hearing, a public notice setting
forth the date, time, and place ¢f the hearing must be published at
least once in & local newspaper of general circulation. Notice of the
hearing shall also be mailed or otherwise delivered to all who would be
entitled to notice of & special meeting of the city legislative
authority under RCW 42.30.08C. The notice shall identify the
facilities involved and the nonprofit corporation or other public
organization proposed for management and operation under the contract
with the city. The termg and conditions under which the city proposes
to contract with the nonprofit corporation or other public organization
for management and operation shall be available upon reguest from and
after the date of publication of the hearing notice and at the hearing,
but after the public hearing the city legislative authority may amend
the proposed terms and conditions at open public meetings.

(3y As part of the management and operation contract, the
legislative authority of the c¢ity may authorize the managing and
operating entity to grant to any nonprofit corporation or public or
private organization franchises or concessions that further the public
use and enjoyment of the zoo or aguarium, as the case may be, and may
authorize the managing and operating entity to contract with any public
or private organization for any specific services as are routinely so
procured by the city.

{4) Notwithstanding any provision in the charter cf the city so
contracting for the overall management and operaticon of a zoo or an
aquarium, or any other provision of law, the nonprofit corporation or
other public organization with responsibility for overall management or
operation of any such facilities pursuant to a contract under this
section may, in carrving out that responsibility under such contract,
manage, supervise, and control those employees of the city employed in
connection with the zoo or aguarium and may hire, fire, and otherwise
discipline those employees. Notwithstanding any provision in the
charter of the city so contracting for the overall management and
operation of a zoo or an aquarium, or any other provision of law, the
civil service system of any such city shall provide for the nonprofit
corporation or other public organization to manage, supervise, control,
hire, fire, and otherwise discipline those employees of the city

employed in connecticn with the zoo or aguarium.

ESB 6858 .SL p. 2
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{5) As part c¢f the management and operation contract, the
legislative authority of the city shall provide for oversight of the
managing and operating entity to ensure public accountability of the

entity and its performance in a manner consistent with the contract.

NEW SECTION. Sec. 2. Nothing in this chapter shall ke construed

to affect any terms, conditions, or practices contained in a collective

bargaining agreement in effect on the effective date of this act.

NEW SECTTON. Sec. 3. Sections 1 and 2 of this act constitute a
new chapter in Title 35 RCW.

Passed the Senate March 9, 2000.

Passed the House March 9, 2000.

Approved by the Governor March 29, 2000.

Filed in Office of Secretary of State March 2%, 2000.
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SENATE BILL REPORT
ESB 6858

As Passed Senate, March 9, 2000

Title: An act relating to zoos and aquariums in cities with populations over one hundred fifty
thousand that are not within a metropolitan park district.

Brief Description: Providing financing mechanisms to fund local government services.
(REVISED FOR ENGROSSED BILL: Providing for overall management contracts for zoos
and/or aquariums.)

Sponsors: Senators Kohl-Welles, Heavey, Horn, Goings, Rasmussen, Eide and Winsley.
Brief History:

Committee Activity: Ways & Means: 2/28/2000 [DP, DNP].
Passed Senate, 3/6/2000, 43-1.

SENATE COMMITTEE ON WAYS & MEANS

Majority Report: Do pass.
Signed by Senators Bauer, Vice Chair; Brown, Vice Chair; Fraser, Kline, Kohl-Welles,
Long, McDonald, B. Sheldon, Snyder, Spanel and Winsley.

Minority Report: Do not pass.
Signed by Senator Honeyford.

Staff: Eugene Green (786-7405); Terry Wilson (786-7433)

Background: Over the past few years, the city of Seattle has explored various options
concerning the funding, operation, and management of its zoo and aquarium.

Summary of Bill: A city with a population over 150,000 that is not in a metropolitan park
district (Seattle, Spokane) may contract with one or more nonprofit corporations or other
public organizations for the overall management and operation of a zoo and/or aquarium.
No such contract may have a term exceeding 20 years.

Requirements are specified regarding public notice, public hearing, and public availability
of terms and conditions of the proposed contract.

Notwithstanding any provisions i the charter of the city: (1) a nonprofit corporation or
public organization may manage, supervise, and control those employees of the city
employed in connection with a zoo or agvarium; and (2) the civil service system of the city
must provide for the nonprofit corporation or public organization to manage, supervise,
control, hire, fire, or otherwise discipline those employees.

Senate Bill Report -1- ESB 6858



As part of the contract for the overall management and operation of the zoo and/or
aquarium, the legislative authority of the city must provide for oversight of the managing and
operating entity to ensure public accountability.

Any terms, conditions, or practices contained in a collective bargaining agreement in effect
on the effective date of this act are not affected.

Appropriation: None.

Fiscal Note: Not requested.

Effective Date: Ninety days after adjournment of session in which bill is passed.
Testimony For: The intent was to have a striking amendment for the hearing but final
changes are being negotiated. The city, zoo society, and aquarium society have agreed to
the striking amendment. Other bills were too narrowly focused and needed to be opened up
to shelters, food banks, and other things.

Testimony Against: None.

Testified: PRO: Senator Kohl-Welles, prime sponsor; Senator Heavey, 34th District.
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FINAL BILL REPORT
ESB 6858

C 206 1. 60
Synopsis as Enacted

Brief Description: Providing for overall management contracts for zoos and/or aquariums.
Sponsers: Senators Kohl-Welles, Heavey, Horn, Goings, Rasmussen, Eide and Winsley.

Senate Committee on Ways & Means

Background: Over the past few years, the city of Seattle has explored various options

concerning the funding, operation, and management of its zoo and aquarium.

Summary: A city with a population over 150,000 that is not in a metropolitan park district
(Seattle, Spokane) may contract with one or more nonprofit corporations or other public
organizations for the overall management and operation of a zoo and/or aquarium. No such

contract may have a term exceeding 20 years.

Requirements are specified regarding public notice, public hearing, and public availability

of terms and conditions of the proposed contract.

Notwithstanding any provisions in the charter of the city: (1) a nonprofit corporation or
public organization may manage, supervise, and control those employees of the city
employed in connection with a zoo or aquarium; and (2) the civil service system of the city

must provide for the nonprofit corporation or public organization to manage, supervise,
control, hire, fire, or otherwise discipline those employees.

As part of the contract for the overall management and operation of the zoo and/or
aquarium, the legislative authority of the city must provide for oversight of the managing and

operating entity to ensure public accountability.

Any terms, conditions, or practices contained in a collective bargaining agreement in effect

on the effective date of this act are not affected.
Votes on Final Passage:

Senate 43 1]
House 97 1

Effective: June &, 2000
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